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“THE  SUPREME  COURT 
IN  UNITED  STATES  HISTORY”^ 

By  Alexander  R.  Lawton 

Savannah,  Ga. 

This  book  of  more  than  fifteen  hundred  pages  in  three 
large  volumes  received  the  Pulitzer  prize  as  the  best  con¬ 
tribution  to  the  historical  literature  of  1922,  an  honor 
which  it  clearly  deserves.  It  is  now  in  its  third  printing. 
Its  author;  Charles  Warren  of  Massachusetts,  has  been  an 
active  practitioner  of  the  law,  formerly  associated  with 
such  men  as  Moorfield  Storey  and  Governor  William  E. 
Russell,  and  for  four  years  was  an  Assistant  Attorney 
General  of  the  United  States.  He  is  the  author  of  History 
of  the  Harvard  Law  School  and  early  Legal  Conditions  in 
America  (three  volumes,  1909),  and  a  History  of  the 
American  Bar,  Colonial  and  Federal,  to  1860  (1911).  He 
is  well  qualified  to  undertake  the  work  which  he  has  so 
well  done.  It  bears  every  evidence  of  the  most  careful 
and  critical  research,  particularly  into  current  publica¬ 
tions  and  political  speeches  of  the  periods  in  which  the 
Supreme  Court  delivered  judgments  which  materially  af¬ 
fected  the  history  of  the  United  States.  To  this  add  the 
clear  and  lawyerlike  analysis  of  the  opinions,  with  full 
appreciation  of  the  extent  to  which  they  did  go  and  the 
limitations  which  they  contained.  It  would  not  be  at  first 
blush  an  exciting  subject,  but,  notwithstanding  the  size 
of  the  three  volumes,  the  writer  of  this  notice  found  it 
difficult  to  keep  early  hours  until  he  had  finished  them. 

1  Warren,  Charlca,  Tfc«  Surr«m»  Court  in  Unitod  Stutoo  Bioton,  •  Vola. 
(Boatoa:  Little,  Brown  A  Co.,  1922.) 
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Primarily  the  word  history  is  used  in  two  senses — as 
the  record  of  events,  and  also  as  indicating  the  events 
themselves.  It  has  no  narrow  compass.  It  is  well  said 
that  economic  growth,  the  evolution  of  ethics,  the  very 
evolution  of  the  universe  itself,  are  all  history.  When  we 
speak  of  history  in  the  popular  sense  we  generally  refer 
to  the  doings  of  the  legislative  and  executive  departments, 
which  in  ancient  history  were  united  in  the  person  of  the 
king,  and  in  the  most  modern  history  are  represented  by 
presidents  and  parliaments.  The  history  that  we  know 
popularly  is  related  in  the  enactments  of  Congress  and  of 
state  legislatures;  the  doings  of  presidents  and  governors; 
and  in  some  instances  (for  example,  secession)  the  united 
act  of  the  people  of  an  entire  state. 

Probably  in  no  other  country  could  we  find  much  his¬ 
torical  matter  in  the  judgments  of  the  courts.  The  situa¬ 
tion  of  the  United  States  of  America  is  exceptional.  For 
the  first  time  in  history,  a  marvelous  group  of  able  states¬ 
men  which  the  sparse  population  of  1787  produced,  under¬ 
took  to  create  a  government  with  a  written  constitution, 
one  not  possessed  of  all  the  powers  which  appertain  to 
sovereignty,  but  only  of  those  which  the  contributing  sov¬ 
ereign  states  chose  to  delegate  to  it  in  writing;  and  so 
particular  were  the  states  to  make  this  clear  that  as  a 
part  of  its  ratification,  and  almost  simultaneously  with  its 
acceptance,  the  Tenth  Amendment  was  adopted  to  make 
this  fact  clear  and  beyond  dispute. 

But  this  was  not  the  only  unique  feature  in  the  Con¬ 
stitution  of  this  government  so  far  removed  from  the 
countries  of  the  world  which  had  heretofore  made  history. 
It  created  a  tribunal  whose  duties  and  powers  were  un¬ 
precedented.  It  is  difficult  to  believe  that  the  makers  of 
the  Constitution  realized  that  they  were  creating  a  court 
which  was  authorized  to  finally  decide,  not  only  questions 
of  pure  substantive  and  administrative  law,  but  questions 
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which  had  no  relation  to  private  law  as  generally  under¬ 
stood  and  as  affecting  individual  rights;  questions  of  gov¬ 
ernment,  political  questions,  using  the  term  in  its  broad 
sense.  It  was  made  the  great  and  final  arbiter  between 
the  original  thirteen  states  and  their  later  associates  on 
the  one  side,  and  the  government  of  limited  sovereignty 
which  they  had  created  on  the  other.  Probably  few  of 
these  great  statesmen  realized  what  would  be,  what  neces¬ 
sarily  must  be,  the  influence  of  this  court  on  the  history 
of  the  country. 

It  has  been  Mr.  Warren’s  privilege  not  only  to  per¬ 
sonally  appreciate  this  influence  himself,  but  to  exhaust¬ 
ively  and  completely  present  it  to  the  country.  Fortunate 
indeed  are  we  that  the  task  was  assumed  by  one  so  thor¬ 
oughly  qualified  to  perform  it.  The  almost  controlling  in¬ 
fluence  of  the  Supreme  Court  on  the  history  of  the  United 
States  has  heretofore  been  almost  ignored,  if  even  recog¬ 
nized.  So  noted  a  historian  as  Henry  Adams  makes  what 
Mr.  Warren  calls  the  inept  statement  that  “history  has 
nothing  to  do  with  the  law  except  to  record  the  develop¬ 
ment  of  legal  principles.” 

Let  us  gather  the  author’s  purpose  from  the  opening 
words  of  his  introductory  chapter: 

The  history  of  the  United  States  has  been  written  not  merely 
in  the  halls  of  Congress,  in  the  Executive  offices  and  on  the  bat¬ 
tlefields,  but  to  a  great  extent  in  the  chambers  of  the  Supreme 
Court  of  the  United  States.  “In  the  largest  proportion  of  causes 
submitted  to  its  judgment,  every  decision  becomes  a  page  of  his¬ 
tory.”  “In  not  one  serious  study  of  American  political  life,”  said 
Theodore  Roosevelt  at  a  dinner  of  the  Bar  in  honor  of  Judge  Har¬ 
lan  in  1902,  “will  it  be  possible  to  omit  the  immense  part  played 
by  the  Supreme  Court  in  the  creation,  not  merely  the  modification, 
of  the  great  policies,  through  and  by  means  of  which  the  country 
has  moved  on  to  her  present  position.  .  .  .  The  Judges  of  the 
Supreme  Court  of  the  land  must  be  not  only  great  jurists,  they 
must  be  great  constructive  statesmen,  and  the  truth  of  what  I  say 
is  illustrated  by  every  study  of  American  statesmanship.”  The 
vitally  important  part,  however,  which  that  Court  has  played  in 
the  history  of  the  country  in  preserving  the  Union,  in  maintaining 
National  supremacy  within  the  limits  of  the  Constitution,  in  up¬ 
holding  the  doctrines  of  international  law  and  the  sanctity  of 
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treaties,  and  in  afTecting  the  trend  of  the  economic,  social  and  polit* 
ical  development  of  the  United  States,  cannot  be  understood  by  a 
mere  study  of  its  decisions,  as  reported  in  the  law  books.  The 
Court  is  not  an  organism  dissociated  from  the  conditions  and  his¬ 
tory  of  the  times  in  which  it  exists.  It  does  not  formulate  and 
deliver  its  opinions  in  a  legal  vacuum.  Its  Judges  are  not  abstract 
and  impersonal  oracles,  but  are  men  whose  views  are  necessarily, 
though  by  no  conscious  intent,  affected  by  inheritance,  education 
and  environment  and  by  the  impact  of  history  past  and  present; 
and  as  Judge  Holmes  has  said:  “The  felt  necessities  of  the  time, 
the  prevalent  moral  and  political  theories,  intuitions  of  public  pol¬ 
icy,  avowed  or  unconscious,  even  the  prejudices  which  Judges  share 
with  their  fellow-men,  have  had  a  good  deal  more  to  do  than  the 
syllogism  in  determining  the  rules  by  which  men  should  be  gov¬ 
erned.” 

The  writing  of  impartial  history  is  almost  if  not  quite 
impossible.  Gamaliel  Bradford,  author  of  Confederate 
Portraits,  Union  Portraits,  American  Portraits,  Portraits 
of  Women,  and  of  Lee,  the  American,  seems  to  come  as 
near  to  being  impartial  as  any  contemporary  writer,  and 
yet  in  a  supplement  to  his  Lee,  the  American,  on  the 
writing  of  history  he  says : 

First,  one  would  wish  to  be  fair-minded,  impartial,  free  from 
prejudice.  This  is,  I  think,  impossible,  and  the  impartial  historian, 
or  biographer — that  is  he  who  studies  his  subject  in  and  for  itself, 
without  preconception  or  prepossession,  without  an  instinctive  dis¬ 
position  to  misrepresent  from  one  cause  or  another, — does  not  exist. 
There  are  simply  those  who  think  they  are  impartial,  and  those 
who  know  they  are  not  (p.  270).  .  .  .  And  still  he  may  fall  into 
an  even  more  pervasive  and  treacherous  form  of  misrepresentation : 
he  may  be  misled  by  a  personal  affection  for  his  subject,  for  his 
model,  for  what,  in  a  certain  sense,  becomes  almost  his  child.  Prob¬ 
ably  no  biographer  who  is  worth  much  is  altogether  free  from  this, 
(p.  272.) 

Bradford’s  comments  refer  chiefly  to  biography,  and 
Warren’s  book  is  history.  At  the  same  time  it  may  prop¬ 
erly  be  regarded  as  a  biography  of  the  court.  It  brings 
before  you  with  remarkable  clearness  the  successive  steps 
in  its  life,  and  presents  recurring  pictures  of  the  varying 
personalities  who  have  thus  splendidly  maintained  the 
heavy  responsibilities  which  they  had  assumed.  It  shows 
them,  practically  without  exception,  as  deaf  to  popular 
clamor,  guided  only  by  a  sense  of  duty,  fully  cognizant  at 
all  times  of  the  great  power  conferred  upon  them  and  the 
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duties  thus  imposed,  silently  submitting  to  abuse  and  vili> 
fication  which  often  involved  attacks  upon  personal  char* 
acter ;  faithfully,  diligently,  fearlessly  and  brilliantly  per¬ 
forming  from  day  to  day  and  from  year  to  year  the  great 
task  (almost  unwittingly  conferred  upon  them)  of  defin¬ 
ing  from  time  to  time  the  line  of  demarcation  between  the 
powers  delegated  by  the  states  to  the  national  government 
and  the  powers  retained.  In  some  few  isolated  instances 
(Marbury  vs  Madison  and  the  Dred  Scott  Case  are  con¬ 
spicuous  illustrations)  we  discern  the  apparently  deliber¬ 
ate  intent  to  go  beyond  the  questions  necessarily  involved 
in  the  decision,  and  to  announce  principles  and  rulings 
which  were  not  necessary;  but  in  a  great  majority  of 
cases  great  care  was  exercised  to  remember  that  their 
task  was  only  to  decide  the  justiciable  controversies  which 
came  before  them  as  the  result  of  litigated  cases  involving 
personal  rights,  and  to  let  all  aliunde  questions  await  de¬ 
cision  until  the  exposition  of  them  was  necessary  to  the 
decision  of  the  particular  case  then  before  the  court. 

Mr.  Warren  has  recognized  the  difficulty  of  a  histor¬ 
ical  perspective  in  considering  the  more  recent  cases 
before  the  Supreme  Court,  and  closed  his  presentation 
with  the  death  of  Chief  Justice  Waite  in  1888.  He  re¬ 
views  substantially  one  hundred  years  of  the  activities  of 
the  court,  and  in  so  far  as  it  made  history  they  were  the 
critical  years.  Indeed,  with  few  exceptions  all  of  the 
cases  materially  affecting  our  history  were  decided  before 
the  Civil  War  in  the  first  seventy  years  of  the  Govern¬ 
ment.  Those  cases  established  not  only  the  rules  of  con¬ 
struction,  but  the  general  lines  of  division  between  Fed¬ 
eral  and  State  Governments,  and  promulgated  the  final 
decree,  followed  later  by  many  supplemental  confirmatory 
decrees,  that  in  1789  the  states  had  scrapped  the  Confed¬ 
eration  as  a  weakling  and  created  a  nation,  able  under  all 
circumstances  and  in  all  emergencies  to  sustain  itself  as 
such  whenever  it  had  behind  it  its  Executive  and  a  major- 


294 


Alexander  R.  Lawton 


ity  of  the  Senators  and  Representatives  selected  by  the 
states  or  by  the  people;  and  this  notwithstanding  the 
vigorous  and  in  many  cases  bitter  opposition  of  a  minor¬ 
ity  (usually  a  very  small  minority)  of  the  state  govern¬ 
ments.  Most  of  its  structural  decisions  have  been  at¬ 
tacked,  generally  with  the  most  violent  political  partisan¬ 
ship,  but  it  does  not  appear  that  they  have  been  con¬ 
demned  by  a  majority  of  the  states  or  the  people. 

From  beginning  to  end  the  history  of  the  court  con¬ 
firms  what  has  been  so  often  demonstrated — ^that  its  judg¬ 
ments  have  not  been  controlled  by  the  previous  political 
affiliations  of  its  personnel.  During  the  greater  part  of 
his  term  John  Marshall,  Federalist,  sat  with  judges  a 
majority  of  whom  were  “Republicans,”  which  then  meant 
strong  advocates  of  state  rights.  Marshall’s  great  suc¬ 
cessor,  Taney,  is  generally  regarded  as  the  great  State 
Rights  Chief  Justice,  but  there  is  no  clearer  and  stronger 
assertion  of  the  supremacy  of  the  Constitution  and  laws 
of  the  United  States  over  all  others,  and  of  the  inability 
of  either  the  executive,  the  legislative,  or  the  judicial  de¬ 
partment  of  the  states  to  interfere  with  their  adminis¬ 
tration,  than  Taney’s  decision  in  Ableman  vs  Booth,  21 
Howard  506  (1859),  in  “an  opinion  which  Marshall  him¬ 
self  never  excelled  in  loftiness  of  tone.”  (Warren,  III, 
60.)  Taney’s  successor.  Chief  Justice  Chase,  fresh  from 
Lincoln’s  cabinet  was  naturally  a  Federalist,  but  during 
his  brief  term,  in  almost  every  case  that  came  before  him 
involving  relative  rights  and  powers  of  the  states  and 
the  national  government,  he  sided  with  the  states.  To 
come  down  to  more  recent  times,  the  late  Chief  Justice 
White,  a  Southerner,  a  Confederate  soldier,  a  Democratic 
Senator  from  Louisiana  active  in  the  councils  of  his  po¬ 
litical  party,  was  recognized  as  the  strongest  Federalist 
upon  the  bench,  while  the  greatest  protector  of  the  rights 
of  the  states  against  encroachment  by  the  Federal  Govern- 
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ment  was  probably  Mr.  Justice  Holmes  of  Massachusetts, 
a  Federal  soldier  and  a  lifelong  Republican. 

It  was  the  court  presided  over  by  Marshall  which, 
without  regard  to  previous  political  affiliations,  and  domi¬ 
nated  by  his  great  intellect,  permanently  placed  the  Fed¬ 
eral  Government  upon  a  firm  foundation  and  permitted  it 
to  exercise  its  functions  with  or  without  the  consent  and 
acquiescence  of  the  individual  states  after  they  had  once 
ratified  the  Constitution,  and  the  court  presided  over  by 
Taney  did  not  undo  his  work.  It  did  not  attempt  to  re¬ 
verse  the  great  decisions.  The  people  had  created  one 
supreme  tribunal  to  expound  and  interpret  an  instrument 
which  had  itself  created  a  Nation,  to  settle  vital  contro¬ 
versies  between  independent  sovereigns,  not  as  arbitra¬ 
tors  entering  awards,  but  as  a  court  entering  judgments. 
Thirteen  sovereigns  surrendered  some  important  attri¬ 
butes  of  their  sovereignty  to  a  fourteenth  sovereign, 
which  they  created  for  the  purpose  of  exercising  desig¬ 
nated  functions  for  the  joint  use  of  all.  Their  jealous 
guardianship  of  what  they  had  retained  was  to  be  ex¬ 
pected.  We  should  wonder,  not  that  conflicts  occurred, 
but  that  settlement  of  all  the  great  underlying  principles 
of  complex  relations,  never  before  tested  in  the  long  his¬ 
tory  of  man,  took  so  short  a  time. 

Taney  was  a  great  chief  justice,  so  great  that  many 
extreme  advocates  of  state  rights  rank  him  above  Mar¬ 
shall.  While  no  eminent  American  except  Washington 
received  more  contemporaneous  abuse  and  vilification 
than  Marshall,  Taney  was  a  close  judicial  second.  The 
slander  that  he  had  held  in  the  Dred  Scott  Case,  9  How- 
ard,  S9S  (1857),  that  the  negro  had  no  rights  that  the 
white  man  was  bound  to  respect,  is  never  repeated  by 
those  who  have  studied  or  even  carefully  read  his  opin¬ 
ion;  but  notwithstanding  his  many  great  decisions  and 
the  undoubted  purity  and  loftiness  of  his  character,  the 
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Dred  Scott  case  has  materially  affected  his  popular  fame. 
Outside  of  the  merits  of  the  question — a  question  of  law, 
whether  a  negro  was  or  was  not  a  citizen  within  the  mean¬ 
ing  of  the  Constitution,  which  was  decided  negatively  by 
the  majority,  there  was  nothing  for  the  court  to  decide; 
for  the  plaintiff  had  no  status  as  a  plaintiff,  and  there  was 
no  case  in  court.  The  opinion  of  the  court  was  originally 
written  on  this  question  alone,  and  it  was  unfortunate 
that  afterward  the  majority  (the  minority  naturally  fol¬ 
lowing)  decided  to  deliver  opinions  on  other  questions  in¬ 
volving  the  bitter  issue  of  slavery,  but  which  were  clearly 
obiter.  They  were  delivered  just  two  days  after  the  in¬ 
auguration  of  Buchanan,  in  whose  administration  our 
radical  constitutional  differences  ripened  into  war.  Taney 
and  his  associates  erred  in  the  Dred  Scott  case  as  did 
Marshall  and  his  associates  in  Marbury  vs  Madison 
(180S),  and  in  each  case  the  attack  upon  their  fame  is 
launched,  not  against  the  opinion  on  the  material  question 
necessary  to  the  decision  of  the  case,  but  on  the  obiter 
dicta.  It  would  be  difficult  to  find  better  proof  than  these 
two  cases  of  the  folly  which  a  judge  commits  when  he 
travels  beyond  what  is  required  in  the  settlement  of  the 
justiciable  controversy  before  him. 

Chief  Justice  Taney  again  unnecessarily  strayed  into 
an  obiter  dictum  in  the  great  case  of  Ex  parte  Milligan, 
k  Wallace  2  (1866),  where  the  court  unanimously  decided 
that  the  President  could  not  establish  a  military  commis¬ 
sion  to  try  capital  crimes  where  the  civil  courts  were 
open,  and  the  majority  went  farther  and  decided  what 
was  not  before  them,  that  even  Congress  could  not  do 
this.  From  this  obiter  proposition  there  were  four  dis¬ 
sents.  (Warren,  III.  148.) 

We  always  think  of  Chief  Justice  Chase  coming  out  of 
Lincoln’s  cabinet  as  an  intense  Federalist.  We  know  that 
in  politics  he  was  an  intense  partisan.  Mr.  Warren,  how- 


The  Supreme  Court  in  the  United  States  297 

ever,  shows  that  in  his  brief  service  as  Chief  Justice, 
while  the  commerce  cases  coming  before  the  court  were 
few  in  number,  they  were  all  decided  in  favor  of  the 
states.  They  included  Paul  vs  Virginia,  8  Wheat.  168 
(1869),  which  settled  for  all  time  that  insurance  was  not 
interstate  commerce.  Is  it  not  a  debatable  question 
whether  this  case  would  have  been  so  decided  if  it  had 
come  before  the  court  in  the  present  day?  On  the  other 
hand,  is  it  any  more  of  a  state  rights  decision  than  the 
holding  that  the  application  to  automobiles  traveling  in¬ 
terstate,  of  local  state  license  laws,  was  not,  at  least  until 
Congress  had  acted,  interference  with  interstate  com¬ 
merce  and  therefore  beyond  the  i)olice  powers  of  the 
state  government?  [Hendrick  vs  Maryland,  2S5,  V.  S., 
610  (1915),  and  Kane  vs  New  Jersey,  2J^2  U.  S.  160 
(1916).} 

There  are  extremists  on  both  sides,  but  the  zeal  of 
those  who  are  for  state  rights  seems  more  intense.  When 
one  becomes  a  Federalist  it  is  apt  to  be  because  he  has  in 
view  some  meritorious  ultimate  end  which  he  feels  can 
only  be  accomplished  with  Federal  aid,  or  that  his  person¬ 
al  rights  are,  in  his  judgment,  seriously  jeopardized  by 
some  state  aggression  which  he  selfishly  hopes  is  prohib¬ 
ited  by  the  Constitution.  Many  advocates  of  state  rights 
are  so  extreme  that  they  find  it  difficult  to  acknowledge 
the  supremacy  of  John  Marshall  as  a  fearless,  sincere,  and 
wise  patriot,  and  one  of  the  most  brilliant  and  able  judges 
that  ever  sat  upon  a  bench  in  any  country  in  any  age. 
On  the  other  hand,  I  know  no  student  of  the  court  and  its 
history  who  does  not  recognize  Taney’s  high  character, 
judicial  spirit,  and  great  ability. 

Is  Reversal  Desirable? 

Which  of  the  monumental  decisions  of  the  court,  and 
especially  of  those  in  which  Marshall  participated,  would 
these  extremists  reverse,  now  that  the  dire  predictions  of 
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former  days  have  been  tested  and  refuted  by  time  and 
experience? 

It  was  in  Brown  vs  Maryland,  12  Wheaton,  il9  that 
the  court  in  1827  protected  foreign  commerce  from  bur¬ 
densome  interference  by  the  state.  Maryland  had  under¬ 
taken  to  prohibit  the  sale  of  imported  merchandise  with¬ 
out  the  payment  of  a  state  tax,  and  the  court  had  held 
this  was  an  unlawful  burden  on  foreign  commerce  which 
the  Constitution  had  placed  exclusively  in  control  of  the 
Federal  Government.  The  case  remains  to  this  day  as 
the  foundation  of  the  exclusive  control  of  foreign  com¬ 
merce  by  the  United  States  as  a  whole  and  the  inability 
of  any  state  to  burden  it.  Would  the  critics  reverse  this 
decision  and  place  foreign  commerce  at  the  mercy  of  state 
taxation  and  necessarily  of  other  state  legislation?  It  is 
the  seaboard  states  that  are  chiefly  interested  in  this,  but 
they  are  greatly  outnumbered  by  those  of  the  interior. 
Would  they  have  the  selfish  interest  of  interior  states  con¬ 
trol,  against  the  general  interest  of  the  country  as  a  whole 
in  foreign  commerce?  Would  the  inland  states  be  willing 
to  concede  to  each  seaboard  sister  the  privilege  of  taking 
toll  on  all  foreign  imports  as  they  reach  the  ports?  Re¬ 
versal  of  Brown  vs  Maryland  would  do  it. 

It  was  the  great  case  of  Gibbons  vs  Ogden,  9  Wheaton, 
1  (1824)  which  applied  the  same  exclusive  rule  to  com¬ 
merce  between  the  states  that  Brown  vs  Maryland  had 
applied  to  foreign  commerce.  The  State  of  New  York 
had  granted  to  the  heirs  of  Robert  Fulton  the  exclusive 
right  to  navigate  the  waters  of  the  Hudson  River  and 
other  waters  in  New  York  State  by  steam,  and  Gibbons 
put  a  steamboat  in  the  service  for  the  purpose  of  contest¬ 
ing  this  right,  claiming  that  interstate  commerce  could 
be  regulated  only  by  the  United  States  and  that  no  state 
could  hamper  it.  This  successful  litigation  resulted  in 
this  great  case,  producing  one  of  Marshall’s  greatest  opin- 
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ions.  The  case  is  particularly  interesting  to  Georgians 
because  of  the  personality  of  one  of  the  litigants.  Thomas 
Gibbons  was  a  Georgian.  In  the  Revolution  he  had  re< 
mained  loyal  to  his  king,  and  he  was  proclaimed  a  Tory 
and  all  his  property  was  confiscated.  It  was  afterward 
restored  to  him  and  he  held  high  office  in  Georgia.  His 
home  was  on  the  Savannah  River  at  White  Hall  in  Chat< 
ham  County,  which  has  passed  from  the  ownership  of  his 
descendants  only  within  the  last  few  years.  Frequent  ref¬ 
erence  to  him  as  from  New  Jersey  is  due  to  the  fact  that 
he  also  had  a  home  in  that  state,  but  it  was  in  Georgia 
that  he  voted  and  held  office. 

Other  states  had  followed  New  York’s  example.  Geor¬ 
gia  granted  to  a  Georgia  corporation  the  exclusive  right 
to  navigate  the  Savannah  River.  Charleston,  then  one 
of  the  great  ports  of  the  United  States,  had  among  her 
citizens  men  who  were  as  enterprising  as  they  were 
wealthy.  They  purchased  control  of  this  corporation  and 
either  carried  all  freight  down  the  river  from  Augusta 
through  Savannah  to  Charleston,  or  charged  higher  rates 
from  Augusta  to  Savannah  than  from  Augusta  to 
Charleston.  The  decision  in  Gibbons  vs  Ogden  put  an 
end  to  these  unwise  and  harassing  monopolies,  once  and 
for  all  established  complete  and  unhampered  control  by 
the  United  States  of  interstate  commerce,  and  was  the 
foundation  of  the  court’s  final  holding  that  Congress  like¬ 
wise  exercised  full  control  over  navigable  waters  in  the 
United  States,  even  though  wholly  within  the  confines  of 
one  state. 

In  this  day  we  are  so  accustomed  to  recognizing  ad¬ 
miralty  jurisdiction  as  measured  by  navigability  that  it 
is  difficult  to  realize  that  this  was  not  settled  until  the 
government  had  been  in  existence  for  two  generations. 
In  1825  the  court  in  The  Thos.  Jefferson,  10  Wheat.  428, 
had  applied  the  English  rule  that  admiralty  jurisdiction 
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was  limited  by  the  ebb  and  flow  of  the  tide.  The  open¬ 
ing  of  our  great  rivers  and  the  great  lakes  made  this 
doctrine  clearly  inapplicable  to  what  was  almost  a  great 
continent,  but  it  was  not  until  1852  in  The  Genessee  Chief, 
12  How.  A4S,  that  this  opinion  was  reversed  by  holding 
that  the  admiralty  jurisdiction  extended  over  the  great 
lakes.  This  was  followed  shortly  by  The  New  World,  16 
How.  U69,  extending  jurisdiction  over  rivers  up  to  the 
point  where  navigability  ceased. 

Would  the  extremists  reverse  Gibbons  vs  Ogden,  de¬ 
stroy  the  Interstate  Commerce  Commission,  and  leave  the 
great  transportation  systems  of  the  country  at  the  mercy 
of  forty-eight  states,  each  squabbling  for  its  own  interest 
without  regard  to  the  interest  of  the  whole? 

And  McCulloch  vs  Maryland  f  This  case  established 
the  right  of  the  National  Government  to  create  banks,  and 
the  freedom  of  these  banks  from  the  power  which  the 
states  claimed  to  tax  them,  and  therefore  to  destroy 
them.  Ohio  even  took  physical  possession  of  all  the  cash 
of  the  Ohio  Branch  of  the  United  States  Bank,  Osborn  vs 
Bank,  9  Wheaton  (182U).  The  reversal  of  the  McCul¬ 
loch  Case  would  have  made  impossible  the  national  bank¬ 
ing  system,  and  later  on  the  Federal  Reserve  system, 
which  every  thoughtful  citizen  not  governed  solely  by 
politics  recognizes  as  the  greatest  contributing  cause  to 
the  successful  raising  of  the  many,  many  billions  of  dol¬ 
lars  which  enabled  this  country  to  contribute  to  the  win¬ 
ning  of  the  World  War.  We  should  have  to  return  to  the 
deplorable  banking  conditions  of  the  middle  of  the  nine¬ 
teenth  century.  Who  desires  this? 

It  was  only  because  of  a  denial  by  the  Supreme  Court 
of  Federal  jurisdiction  in  a  case  from  Georgia  (Bank  of 
United  States  vs  Deveaux,  6  Cranch  61,  1810)  that  the 
fundamental  construction  of  the  Constitution  in  McCul¬ 
loch  vs  Maryland  (1819)  was  not  announced  nine  years 
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earlier.  The  court  held  that  a  corporation  was  not  a  citi> 
zen  of  another  state  within  the  Constitutional  jurisdic¬ 
tion  of  controversies  between  “citizens  of  different  states” 
unless  all  its  stockholders  were  citizens  of  the  foreign 
state.  This  decision,  which  was  afterward  reversed  and 
is  no  longer  the  law  of  the  land,  caused  the  dismissal,  for 
want  of  jurisdiction,  of  a  suit  by  the  United  States  Bank 
against  a  Georgia  sheriff  who  had  seized  $2,004.00  of  the 
bank’s  money  in  the  collection  of  taxes  assessed  by  Geor¬ 
gia,  which  at  one  time  reached  the  prohibitory  figure  of 
81V4%*  this  case  had  not  gone  off  on  a  question  of  jur¬ 
isdiction,  the  right  of  Congress  to  charter  the  bank  and 
its  independence  of  state  laws  and  freedom  from  state 
taxation,  would  have  been  decided  before  the  expiration 
of  the  charter  of  the  first  United  States  Bank,  and  the 
protracted  Congressional  debates  which  preceded  the 
charter  of  the  second  United  States  Bank  would  never 
have  occurred.  When  the  question  was  decided  in  Mc¬ 
Culloch  vs  Maryland  the  decision  was  unanimous,  from  a 
court  which  consisted  of  two  Federalists  and  five  Repub¬ 
licans. 

An  offset  to  McCulloch  vs  Maryland,  which  not  only 
upheld  the  right  of  the  Federal  Government  to  charter  a 
bank  as  an  aid  to  the  proper  financing  of  the  Government, 
but  also  settled  for  all  time  that  a  state  could  place  no 
burden  upon  an  agency  or  instrumentality  of  the  Gov¬ 
ernment,  is  Collector  vs  Day,  11  WallacellS,  holding  that 
the  Federal  Government  could  not  tax  the  salary  of  a 
state  judicial  officer.  Such  is  the  headnote,  but  the  opin¬ 
ion  of  the  court  is  sufficiently  broad  to  protect  against 
Federal  taxation  all  instrumentalities  and  revenues  of 
the  state.  Here  there  was  but  one  dissent,  by  Mr.  Justice 
Bradley,  briefly  expressed.  The  opinion  is  largely  based 
upon  McCulloch  vs  Maryland,  reasoning  that  the  protec¬ 
tion  of  the  Federal  Government  against  state  taxation 
necessarily  carried  with  it  protection  of  the  states  against 
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Federal  taxation.  The  personnel  of  the  court  was  the 
same  as  at  the  time  of  the  decision  two  years  later  in  the 
Slaughter-House  Cases,  and  is  one  of  the  many  state 
rights  decisions  rendered  during  the  brief  period  of 
Chase’s  service  as  Chief  Justice. 

Would  they  reverse  Martin  vs  Hunter,  1  Wheaton,  SOJ^ 
(1816)  and  Cohens  vs  Virginia,  6  Wheaton,  86U  (1821) 
which  sustained  the  validity  of  the  Twenty-fifth  Section 
of  the  Judiciary  Act  and  left  the  ultimate  decision  of  con¬ 
stitutional  and  other  Federal  questions  to  one  tribunal, 
even  when  they  arose  in  state  courts?  Can  you  imagine 
the  United  States  as  an  efficacious  Government  if  each 
state,  and  therefore  the  courts  of  each  state,  were  vested 
with  the  inalienable  power  to  construe  the  Constitution  in 
its  own  way? 

The  Dartmouth  College  Case,  U  Wheaton  518  (1819) 
has  been  severely  attacked  but  never  overruled.  It  did 
not  go  as  far,  however,  as  the  extreme  Federalists  be¬ 
lieved  and  hoped.  There  was  no  opportunity  to  define  lim¬ 
itations  of  its  doctrine  during  Marshall’s  lifetime,  but  in 
February,  1837,  when  Taney  had  succeeded  him,  the 
Charles  River  Bridge  Case,  11  Peters  A20  established  the 
fundamental  principle  that  state  contracts  within  the  pro¬ 
tection  of  the  contract-impairment  clause  should  never  be 
implied,  but  must  be  so  clearly  expressed  that  he  who 
runs  may  read.  It  was  held  that  the  grant  of  a  charter 
for  a  toll  bridge  was  not  a  contract  that  the  state  would 
not  thereafter  erect  or  permit  the  erection  of  another 
bridge  which  should  greatly  diminish,  if  not  entirely  de¬ 
stroy,  the  revenues  of  the  first  structure.  This  decision 
is  reflected  in  the  charter  granted  by  the  Georgia  Legis¬ 
lature  in  1838,  the  year  following  the  judgment,  to  the 
Augusta  &  Waynesboro  (now  Augusta  &  Savannah)  Rail¬ 
road  (Georgia  Stat.  1838,  17^;  Sec.  15)  in  which  the 
state,  then  eager  to  attract  capital  into  creation  of  trans¬ 
portation  facilities,  solemnly  contracted  that  “no  other 
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railroad  shall  be  made,  to  run  from  the  city  of  Augusta, 
in  the  same  direction,  within  twenty  miles  of  this  road, 
without  the  assent  of  said  company.”  This  charter  con¬ 
tract  has  not  been  observed  by  the  state,  competitive  roads 
having  been  chartered  and  built,  and  no  one  has  been  so 
bold,  or  shall  we  say  so  selfish,  as  to  set  up  this  contract 
as  a  bar.  And  this  notwithstanding  the  fact  that  protec¬ 
tion  of  this  charter  by  the  contract-impairment  clause  of 
the  Federal  Constitution  has  been  repeatedly  attacked  for 
forty-live  years,  and  as  repeatedly  sustained.  These  cases, 
however,  involved  only  that  clause  of  the  charter  which 
limited  the  taxation  to  a  specified  percentage  of  income. 
It  would  have  been  an  interesting  experiment,  but  it  is 
not  venturesome  to  say  that  the  effort  would  not  have 
been  successful.  In  the  atmosphere  of  eighty  years  of 
progress  the  courts  would  have  found  some  way  to  avoid 
enforcement  of  a  contract  so  much  opposed  to  the  spirit 
of  the  times. 

This  tendency  of  the  courts  was  soon  shown  when  a 
similar  monopoly  granted  in  a  charter  was  tested  by  one 
of  the  few  railroads  in  the  United  States  chartered  in  the 
earlier  days  and  still  operating  under  its  own  name  its 
original  railroad.  In  1834  the  General  Assembly  of  Vir¬ 
ginia  incorporated  the  “Richmond,  Fredericksburg  & 
Potowmack  Railroad  Company,”  providing  that  “in  order 
to  induce  persons  to  embark  their  capital  in  a  work  of 
great  public  utility,”  the  General  Assembly  would  not 
for  thirty  years  authorize  another  railroad,  “the 
probable  effect  of  which  would  be  to  diminish 

the  number  of  passengers  travelling . upon 

the  railroad  authorized  ....  or  to  compel  the  said 
company,  in  order  to  retain  such  passengers,  to  re¬ 
duce  the  passage-money.”  R.  F.  &  P.  RR  Co.  vs  The  Lou¬ 
isa  RR  Co.  IS  How.  71  (1851).  The  General  Assembly 
did  afterward  authorize  the  construction  of  The  Louisa 
Railroad  Company  for  a  part  of  the  distance,  and  the 
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older  company  sought  relief  by  bill  in  equity.  The  judges 
stood  six  to  three;  M’Lean,  Wayne  and  Curtis  JJ.,  dis¬ 
senting.  The  disinclination  of  the  court  to  sustain  such  a 
monopoly  during  a  period  of  railway  development  is  well 
illustrated  by  the  fact  that  relief  was  denied  solely  on  the 
ground,  as  expressed  in  the  headnote,  that  the  other  rail¬ 
road  “might  be  used  exclusively  to  transport  merchan¬ 
dise”!  Mr.  Justice  Curtis,  one  of  the  ablest  lawyers  and 
judges  that  ever  sat  upon  the  Great  Bench,  strongly  con¬ 
tended  for  sustaining  the  contract  as  within  the  powers  of 
the  Legislature  clearly  and  expressly  set  forth  and  bind¬ 
ing  upon  all.  Mr.  Warren’s  quotation  (ante  p.  292)  from 
Mr.  Justice  Holmes  on  “the  felt  necessities  of  the  time” 
might  well  be  based  on  this  case. 

The  great  fundamental  decision  of  the  court  protect¬ 
ing  the  states  from  encroachment  by  the  United  States 
upon  their  right  to  exclusive  primary  control  of  their 
own  affairs  and  their  own  citizens,  is  the  Slaughter-House 
Case,  16  Wallace  36  (1873).  It  is  elaborately  reported  in 
nearly  one  hundred  pages,  and  the  argument  of  Hon. 
John  A.  Campbell,  who  resigned  from  the  Supreme  Bench 
in  1861  following  the  secession  of  his  state,  is  very  fully 
reported.  The  majority  held,  and  from  that  day  to  this 
the  decision  has  never  been  modified  or  seriously  ques¬ 
tioned,  that  the  protection  of  persons  under  the  Four¬ 
teenth  Amendment  against  encroachment  by  the  states 
on  life,  liberty,  property,  and  equal  protection  of  the  laws, 
protected  only  “the  privileges  and  immunities  of  citizens 
of  the  United  States  as  distinguished  from  the  privileges 
and  immunities  of  citizens  of  the  states”;  and  that  the 
Amendment  did  not  give  a  Federal  right  of  review  of 
general  legislation  by  the  state  which  might  be  claimed 
to  affect  the  ordinary  privileges  and  immunities  of  citi¬ 
zens  of  the  states.  It  must  be  a  privilege  or  immunity 
arising  either  expressly  or  by  necessary  implication  out 
of  the  Constitution  of  the  United  States. 
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Mr.  Warren  (III.  261,  272)  discusses  with  great 
acumen  the  result  of  this  decision  and  the  possible  results 
which  would  have  flowed  from  a  holding  to  the  contrary. 
It  is  one  of  the  great  state-rights  decisions  of  the  court, 
and  it  is  interesting  to  note  that  it  was  delivered  during 
a  period  of  intense  Federalism.  The  dissenting  judges 
were  Chief  Justice  Chase,  and  Justices  Field,  Swayne, 
and  Bradley,  opposed  by  Mr.  Justice  Miller,  who  delivered 
the  opinion,  and  Justices  Clifford,  Davis,  Strong,  and 
Hunt. 

The  Court  in  Georgia 

Georgia  began  her  life  as  a  state  of  the  American 
Union  earnestly  favoring  a  strong  government.  Sparsely 
populated  as  she  was,  it  was  surprising  to  find  her  dele¬ 
gates  to  the  Constitutional  Convention  of  1787  favoring 
proportionate  representation  in  the  House  of  Representa¬ 
tives  on  the  basis  of  population,  as  against  equal  repre¬ 
sentation  for  each  state ;  but  her  attitude  is  explained  by 
the  vast  extent  of  her  territory  and  the  vision  of  her  dele¬ 
gates,  who  foresaw  that  ultimately  this  would  bring  to 
her  greater  influence  in  the  councils  of  the  nation.  She 
was  farthest  in  distance  from  Philadelphia,  where  the 
new  Constitution  was  adopted  and  presented,  and  yet 
only  Pennsylvania  and  her  two  immediate  neighbors,  Del¬ 
aware  and  New  Jersey,  were  ahead  of  Georgia  in  ratify¬ 
ing  the  new  compact.  This  she  did  by  unanimous  vote 
on  January  2, 1788,  though  the  draft  did  not  reach  Geor¬ 
gia  until  October  13, 1787,  and  it  was  necessary  thereafter 
for  the  Legislature  to  order  an  election,  for  the  election 
to  be  held,  and  for  the  delegates  to  assemble.  Most  of 
the  states  transmitted  advice  of  ratification  in  purely  for¬ 
mal  documents,  but  John  Wereat,  President  of  the  Geor¬ 
gia  Convention,  added  the  hope  that  the  prompt  compli¬ 
ance  of  his  state  “will  tend  not  only  to  consolidate  the 
Union  but  promote  the  happiness  of  our  common 
country.” 
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It  was  the  Supreme  Court  of  the  United  States  that 
gave  the  first  blow  to  this  Federalist  sentiment. 

The  youngest  of  the  thirteen  colonies  appears  on  the 
earliest  dockets  of  the  Supreme  Court  with  a  frequency 
out  of  all  proportion  to  her  importance,  and  figures  con¬ 
spicuously  in  the  early  development  of  the  important 
problems  of  that  court. 

1.  The  first  case  in  which  opinions  are  reported  was 
a  case  in  which  Georgia  was  plaintiff.  (Georgia  vs 
Brailsford,  2  Dali.  h02)  2.  The  second  report  of  opin¬ 
ions  is  on  a  motion  in  this  same  case.  (2  Dali.  j^15)  3. 

The  third  case  in  which  opinions  are  reported  is  the  con¬ 
spicuous  case  of  Chisholm  v.  Georgia  (2  Dali.  U19)  4. 
This  was  also  the  first  case  in  which  opinions  were  deliv¬ 
ered  and  judgment  rendered  on  a  construction  of  the  con¬ 
stitution  and  on  the  jurisdiction  of  the  court.  5.  The 
first  case  in  which  a  jury  was  empanelled  in  the  Supreme 
Court  was  a  case  in  which  Georgia  was  plaintiff,  heard 
in  1794  on  the  merits.  ( Georgia  vs  Brailsford,  3  Dali.  1 ) 
6.  The  first  final  judgment  rendered  in  the  court  was  the 
judgment  on  this  jury  verdict.  (Georgia  vs  Brailsford, 
3  Dali.  1)  7.  The  first  time  that  any  justice  discussed 

the  right  to  hold  a  state  law  unconstitutional  (he  was 
inclined  to  recognize  the  right)  was  in  a  Georgia  case. 
(Cooper  vs  Telfair,  U  Dali.  1) 

Hampton  L.  Carson  in  his  Centennial  History  of  the 
Supreme  Court  (p.  219)  says  that  the  first  case  in  which 
the  statutes  of  a  state  repugnant  to  the  constitution 
have  been  held  to  be  void  is  Fletcher  v.  Peck,  which  unani¬ 
mously  held  that  so  far  as  it  undertook  to  disturb  rights 
vested  in  grantees  under  the  Yazoo  Sales  and  by  them 
transferred  to  innocent  holders,  the  Georgia  statute  re¬ 
pealing  the  Yazoo  Grant  was  unconstitutional,  null  and 
void.  But  this  ignores  United  States  v.  Peters  (5  Crunch. 
115,  1809)  holding  null  and  void  a  statute  of  Pennsylva- 


The  Supreme  Court  in  the  United  States  307 

nia  which  declared  the  invalidity  for  want  of  jurisdiction 
of  a  judgment  of  the  United  States  District  Court  in 
Pennsylvania,  and  instructed  the  Governor  “by  any  fur¬ 
ther  means  and  measures  that  he  may  deem  necessary  to 
protect  the  persons  and  properties”  of  the  defendants 
from  any  process  of  the  Federal  Court. 

One  of  the  most  important  cases  which  ever  came  be¬ 
fore  the  court  is  Chisholm,  Executor  vs.  Georgia  (2  Dali. 
Jtld,  1792)  in  which  a  South  Carolina  plaintiff  sought  to 
sustain  an  action  of  assumpsit  against  the  State  of  Geor¬ 
gia  by  original  suit  in  the  Supreme  Court.  Except  for 
silence  as  to  the  nature  of  the  claim,  this  case  is  very  fully 
reported,  occupying  over  sixty  pages  of  the  original  re¬ 
port  by  Dallas,  of  which  over  fifty  pages  are  given  to  the 
opinions ;  Iredell,  J.,  dissenting  (again  the  dissent  is  the 
first  opinion  given)  and  Blair,  Wilson,  Cushing,  JJ.,  and 
Jay,  CJ.,  concurring.  It  was  held  that  Par.  1,  Sec.  2,  Art. 
S  of  the  Constitution,  extending  the  judicial  power  of  the 
United  States  “to  controversies  .  .  .  between  a  state  and 
citizens  of  another  state,”  and  Par.  2  of  the  same  section 
providing  that  in  cases  “in  which  a  state  shall  be  a  party, 
the  Supreme  Court  shall  have  original  jurisdiction,”  gave 
jurisdiction  over  a  suit  against  a  state  by  a  citizen  of  an¬ 
other  state.  The  decision  was  rendered  on  a  motion  by 
Edmund  Randolph,  then  Attorney  General  of  the  United 
States,  for  a  rule  nisi  for  appearance  by  the  State  at  the 
next  term,  or  judgment  by  default  and  writ  of  inquiry  of 
damages.  This  motion  had  been  made  at  the  previous 
term;  “but,  to  avoid  every  appearance  of  precipitancy, 
and  to  give  the  State  time  to  deliberate  on  the  measures 
she  ought  to  adopt,  on  motion  of  Mr.  Randolph,  it  was 
ordered  by  the  Court,  that  the  consideration  of  this  motion 
should  be  postponed  to  the  present  term.  And  now  Inger- 
soll  and  Dallas  presented  to  the  Court  a  written  remon¬ 
strance  and  protestation  on  behalf  of  the  State,  against 
the  exercise  of  jurisdiction  in  the  cause;  but  in  conse- 


308 


Alexander  R.  Lawton 


quence  of  positive  instructions,  they  declined  taking  any 
part  in  arguing  the  question." 

Apparently  up  to  this  time  the  Court  had  delivered  its 
two  opinions  and  given  its  judgment  extempore,  but  now 
the  case  was  “held  under  advisement  by  the  Court  from 
the  6th  to  the  18th  of  February,  when  they  delivered  their 
opinions  seriatim."  The  order  of  the  Court  was  that  the 
plaintiff  should  file  his  declaration,  which  should  be  served 
on  the  Governor  and  the  Attorney  General  of  Georgia, 
and  that  in  default  of  appearance  and  cause  shown  at  the 
next  term,  judgment  by  default  should  be  entered  against 
the  State.  As  the  State  did  not  appear,  judgment  was  so 
rendered  at  the  February  term,  1794,  and  a  writ  of  in¬ 
quiry  awarded.  The  decision  immediately  created  great 
excitement  among  the  sovereign  states,  so  great,  appar¬ 
ently,  that  the  plaintiffs  in  the  six  cases  brought  against 
states  did  not  undertake  to  brave  the  dangers  and  diffi¬ 
culties  involved  in  efforts  to  enforce  their  claims.  A  foot¬ 
note  (2  Dali.  A80)  shows  that  the  writ  was  never  sued  out 
and  executed.  The  case  was  swept  from  the  docket  by 
the  decision  in  Hollingsworth  vs  Virginia  (1798)  holding 
that  the  adoption  of  the  Eleventh  Amendment  deprived 
the  court  of  jurisdiction  not  only  of  all  future  cases,  but 
also  of  those  pending. 

The  Chisholm  Case  promptly  converted  Georgia  into 
a  strong  advocate  of  state  rights,  and  the  tradition  of  her 
struggles  to  maintain  them  against  the  encroachments  of 
the  Federal  Government,  of  which  the  Supreme  Court  was 
the  spokesman,  have  made  the  doctrine  a  part  of  the  po¬ 
litical  bible  in  Georgia  until  this  day,  notwithstanding  oc¬ 
casional  straying  from  the  path.  It  would  probably  be 
correct  to  say  that  no  state,  whether  state  rights  or  Fed¬ 
eralist  in  sentiment  has  continuously  walked  in  the 
straight  and  narrow  path  on  either  side.  In  instances 
more  or  less  rare,  each  has  temporarily  changed  her 
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alignment  on  this  fundamental  question  according  to  the 
immediate  needs  of  the  hour;  and  surely  this  is  the  more 
natural  course,  and  probably  the  most  beneficial  in  its 
results. 

Today  it  is  not  Georgia,  but  Massachusetts,  which  files 
its  original  bill  in  the  Supreme  Court  attacking  the  Fed¬ 
eral  Maternity  Law  as  being  an  unwarranted  interfer¬ 
ence  with  the  rights  of  the  states,  though  participation  by 
the  states  in  carrying  out  its  provisions  is  not  compulsory 
but  purely  voluntary.  Her  effort,  however,  for  prompt 
nullification  of  this  law  failed  because  the  court  held  that 
the  case  did  not  present  a  justiciable  controversy  within 
its  jurisdiction.  Massachusetts  vs  Mellon,  June  4,  1923, 
43  Supr.  Ct.  Reporter,  597. 

For  a  long  period  of  our  history  this  issue  was  critical, 
and  permanent  alignment  on  one  side  or  the  other  on  lines 
which  were  geographical  or  otherwise  well  founded  was 
natural;  but  there  is  now  substantially  no  reason  why 
any  particular  state  should  be  always  on  the  same  side  of 
this  question.  This  accounts  for  many  of  the  encroach¬ 
ments  of  the  Federal  Government  which  in  principle  are 
most  radical,  such  as  the  Harrison  Narcotic  Law  and  the 
Employers  Liability  Law,  being  adopted  by  practically 
unanimous  vote  of  both  houses  for  the  simple  reason  that 
they  were  meritoriously  designed  as  the  best  means  of 
remedying  admitted  evils,  means  more  efficacious  than 
the  states  could  or  would  apply,  or  in  the  interest  of  uni¬ 
formity  of  the  law. 

Georgia’s  conflicts  with  the  Supreme  Court  continued 
to  be  active  and  dramatic  until  the  Graves  Case  in  1834, 
and  an  academic  conflict  taking  shape  in  a  remarkable 
judicial  opinion  elsewhere  noticed^  was  long  continued. 

2  Judicial  ControTcriics  on  Fcdaral  Appellate  Juriadietion,**  Praaidant’a 
Addrcaa.  by  Alexander  EL  Lawton,  tt  G*.  Bar  Afociation. 
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Georgia  has  won  distinction  in  this  connection  which 
I  believe  is  true  of  no  other  state.  Not  until  1872  (White 
V8  Hart,  IS  Wallace  6U6)  was  a  judgment  of  any  Georgia 
State  Court  de  facto  reversed  by  the  Supreme  Court  of 
the  United  States,  nor  was  any  affirmed.  The  effort  of 
the  Supreme  Court  of  the  United  States  to  reverse  the 
Worcester  Case  in  1832  had  been  so  futile  that  apparently 
no  Georgia  lawyer  had  for  nearly  fifty  years  been  so  bold 
as  to  invoke  this  disputed  appellate  jurisdiction,  which 
had  meanwhile  been  exercised  in  hundreds  of  cases  from 
other  states,  though  not  always  peacefully  or  without  pro¬ 
test. 

It  was  in  this  case  of  White  vs  Hart  that  Chief  Justice 
Chase  dissented  on  the  ground  that  slavery  is  “against 
sound  morals  and  natural  justice”,  and  pronounced  the 
Thirteenth  Amendment  “retroactive”.  He  stood  alone. 
This,  so  far  as  I  know,  is  the  only  promulgation  from  the 
bench  of  a  high  court  of  justice  of  the  “higher  law”  which 
Seward  proclaimed  as  superior  to  the  Constitution. 

It  was  Georgia's  noted  Senator,  John  McPherson  Ber¬ 
rien,  whose  democracy  is  attested  by  his  service  as  At¬ 
torney  General  to  Andrew  Jackson,  who  set  forth  tliat  a 
concession  which  permitted  the  states  and  their  court.s  to 
construe  state  laws,  even  in  controversies  which  concerned 
the  rights  of  the  individual  under  the  Federal  Constitu¬ 
tion,  equally  required  that  the  United  States  and  its  courts 
should  have  the  final  privilege  of  construing  the  Federal 
laws.  The  Supreme  Court  has  always  held  that,  with 
minor  exceptions,  it  was  bound  by  the  construction  given 
to  a  state  constitution  or  a  state  statute  by  the  highest 
court  of  that  state.  What  could  a  government  do,  how 
much  of  a  government  would  it  be  if  its  Constitution  and 
its  laws  were  subject  from  day  to  day  to  different  and 
conflicting  constructions  from  thirteen  states,  now  in- 
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creased  by  the  growth  of  the  country  to  forty-eight? 
(Warren  II.  366-369).  Helpless  indeed,  pitifully  help¬ 
less! 

The  People  Are  Satisfied 

Reservation  of  the  right  to  amend  the  Constitution 
gives  to  the  states  and  the  people  continuously  available 
means  of  nullifying  any  construction  of  the  Constitution 
which  may  displease  them.  It  was  early  in  the  history 
of  the  court  (1798)  that  they  enacted  the  Eleventh 
Amendment  to  reverse  the  decision  in  Chisholm  vs  Geor¬ 
gia  by  expressly  providing  that  no  sovereign  state  should 
be  brought  to  the  bar  of  the  court  at  the  suit  of  a  citizen. 
More  than  a  century  passed,  however,  before  this  rigiit 
was  again  exercised.  The  Sixteenth  Amendment  giving 
to  Congress  the  right  to  levy  income  taxes  without  appor¬ 
tionment  between  the  states  was  the  immediate  result  of 
the  court’s  five-to-four  decision  to  the  contrary  in  the  in¬ 
come  tax  cases,  but  it  did  not  become  a  part  of  the  Con¬ 
stitution  until  1913.  Many  amendments  designed  to  re¬ 
verse  the  court’s  decisions  have  been  proposed  in  Con¬ 
gress,  but  only  twice,  with  an  intervening  rest  of  one  hun¬ 
dred  and  fifteen  years,  have  they  gone  farther.  Does  not 
this  tend  to  show  that  one  of  the  causes  of  the  court’s 
greatness  is  that  its  course  has  met  with  manifest  ap¬ 
proval  of  the  people  whom  it  serves? 

Kings  and  parliaments  once  made  history  untram¬ 
melled  by  want  of  power.  Since  the  adoption  of  our  Con¬ 
stitution  it  is,  in  the  last  analysis,  only  the  people  that 
have  made  or  can  make  our  history.  The  three  great  de¬ 
partments  of  government  can  control  only  so  long  as  the 
people  permit,  and  the  people  have  and  exercise  the  right 
to  reverse  them.  The  court  could  not  have  continued  for 
nearly  four  generations  to  exercise  upon  our  history  at 
least  as  great  an  influence  as  did  the  executive  and  the 
Congress,  if  the  people  had  been  unwilling.  The  people 
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have  not  sustained  the  charge  of  super-Federalism  so  fre¬ 
quently  made^  They  have  exercised  their  right  of  re¬ 
versal  by  constitutional  amendment  but  twice;  once  to 
secure  to  each  state  immunity  from  suit  by  an  individual 
(the  Federal  government  not  being  involved) ,  and  later 
to  increase  the  Federal  power  of  taxation.  In  none  of  the 
amendments  have  they  touched  Federal  power  as  inter¬ 
preted  by  the  court  except  to  augment  it.  However  bitter 
may  have  been  popular  clamor,  the  court  has  always  come 
safely  through  it.  Whenever  sober  second  thought  has 
been  able  to  hold  her  seat,  our  great  court  has  had  the 
confidence  of  the  people,  and  it  has  it  today.’ 


t  As  thU  paper  U  closed  Mr.  Warren  Klees  us.  in  the  Saturday  Evaning 
Pott  of  October  IS.  s  masterly  analysis  of  the  pendinK  proposals  of  the  critics 
of  the  court  to  destroy  its  power  to  restrain  trespasses  by  ConKcess  on  the  righto 
of  the  individual  or  the  states.  As  to  ConKress.  this  means  unrestricted  liberty 
to  disregard  the  Constitution  and  is.  of  course,  super-Federalism.  We  may  soon 
know  whether  the  people  have  more  confidence  in  Congress  than  they  have  la 
the  court. 


THE  POPULIST  MOVEMENT  IN  GEORGIA' 


By  Alex  Mathews  Arnett,  Ph.D. 

North  Carolina  College  For  Women 

The  decade  of  the  ‘'heart-breaking  nineties"  was  a 
memorable  one  in  the  history  of  Georgia.  Out  of  an  eco¬ 
nomic  slough  of  despond  comparable  to  that  of  the  dark¬ 
est  sixties,  arose  political  storms  the  most  significant  as 
well  as  the  most  turbulent  since  the  downfall  of  the  car¬ 
pet-bag  regime. 

Momentous  changes  had  been  in  progress  in  the  life 
of  the  state  during  the  interval  since  the  Civil  War.  Es¬ 
pecially  significant  had  been  the  rise  of  the  various  busi¬ 
ness  elements  of  the  population,  and  the  relative  decline 
of  the  farmer.  Socially,  economically,  and  politically,  the 
center  of  gravity  had  shifted  from  country  to  town.  The 
standards  of  polite  society  no  longer  emanated  from  the 
homes  of  the  planters,  but  rather  from  those  of  the  mer¬ 
chant  prince,  the  railway  promoter,  and  the  factory  presi¬ 
dent.  If  some  of  the  planters  were  still  well-to-do  it  was 
largely  because  of  their  fortunate  connections  in  the  busi¬ 
ness  world.  The  great  mass  of  farmers  had  recovered 
much  more  slowly  than  other  groups,  if  indeed  they  had 
recovered  at  all,  from  the  general  debacle  of  the  sixties. 
Meanwhile,  political  power  had  passed  into  the  hands  of 
the  “town  politicians"  who  had  been  less  zealous  in  pro¬ 
moting  the  interests  of  their  rural  constituents  than  of 
their  urban  allies. 

The  most  serious  handicap  of  the  farmer  was  his 
inability  to  obtain  credit  except  on  the  most  unreasonable 
terms.  Left  in  ruins  by  the  war,  he  had  faced  the  work 
of  restoration  with  gloomy  prospects.  Not  only  was  labor 
demoralized  and  money  scarce,  but  his  land,  almost  his 
only  remaining  asset,  was  a  drug  on  the  market,  and 


1  Tb*  writer  baa  not  deemed  H  necetaarr  to  document  tbia  article,  aa  it 
ia  baaed  upon  tbe  book  wbicb  be  baa  recently  publiabed  on  tlw  «»««»  aubjert 
(aame  title  aa  above,  Lonxmana.  Green  A  Co..  New  York). 
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remained  so  for  many  years ;  hence  it  was  not,  as  a  rule, 
acceptable  as  security  for  loans.  Thus  it  was  that  the  in¬ 
famous  crop-lien  system  arose.  In  order  to  obtain  credit 
for  the  purchase  of  supplies  during  the  year,  the  farmer 
gave  a  mortgage,  or  lien,  on  his  forthcoming  crop.  The 
merchant  who  “ran”  him  felt  it  necessary,  because  of  the 
uncertainty  of  such  business,  to  charge  him  considerably 
more  than  the  normal  cash  prices  for  such  purchases. 
Investigation  has  shown  that  time  prices  in  Georgia  dur¬ 
ing  the  nineties  were  from  20  to  60  per  cent,  higher  than 
those  for  cash.  As  the  goods  were  purchased  along 
through  the  year  and  the  payments  were  made  in  the 
fall,  the  average  item  ran  for  less  than  six  months;  so 
that  the  unfortunate  victim  was  paying  in  effect  from  40 
to  100  per  cent,  interest.  The  system  not  only  drank  up 
his  profits  and  kept  him  in  perpetual  debt,  but  it  also 
held  him  in  bondage  to  his  creditor.  The  latter  would 
condition  his  advances  upon  the  amount  of  land  to  be 
planted  in  cotton,  the  money  crop.  Thus,  in  order  to  ob¬ 
tain  a  maximum  credit  allowance  the  farmer  was  likely 
to  give  over  so  much  of  his  land  to  cotton  that  he  could 
not  produce  sufficient  corn,  meat,  and  other  supplies  to 
meet  his  needs.  These  must  then  be  added  to  his  account 
at  ruinous  prices.  When  his  crop  was  gathered  it  was 
not  his  own :  it  must  go  at  once  to  the  merchant.  If,  as 
was  often  the  case,  it  proved  insufficient  to  cover  his  in¬ 
debtedness,  he  must  renew  his  bondage  to  the  same  man 
for  another  year.  If  he  were  so  fortunate  as  to  “pay  out” 
he  might  have  the  doubtful  privilege  of  choosing  another 
creditor. 

This  is  not  a  story  of  negro  peonage.  The  system  was 
no  respecter  of  race.  The  great  majority  of  farmers  in 
Georgia,  as  in  other  Southern  states,  remained  in  the  toils 
of  debt  and  dependence  from  the  Civil  War  to  the  twen¬ 
tieth  century.  Some  of  the  better-to-do  made  arrange¬ 
ments  a  little  less  onerous,  perhaps,  with  city  brokers  or 
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factors.  But  few  there  were  who  were  able  to  attain  eco¬ 
nomic  independence. 

Considerable  numbers  of  farms  were  wholly  or  par¬ 
tially  sacrificed  for  debt.  Many  of  the  largest  plantations 
crumbled.  Tenancy  increased — among  whites  as  well  as 
blacks.  With  the  latter,  however,  it  was  a  change  from 
wage-worker  to  tenant,  for  the  planters  were  generally 
unable  to  maintain  the  wage  system.  Much  of  the  agri¬ 
cultural  land  passed  from  the  hands  of  farmers  to  mer¬ 
chants  and  other  creditors.  A  few  of  the  large  planters 
were  able  to  form  fortunate  connections  in  the  business 
world  and  thus  to  hold  their  own.  These  became  largely 
identified  in  interests  with  the  commercial  and  financial 
srroups.  The  business  of  farming  for  the  great  mass  of 
those  engaged  in  it  was,  under  existing  conditions,  un¬ 
profitable. 

It  should  not  be  inferred  from  this  that  the  merchants 
and  other  middlemen  were  Shylocks.  While  they  profited 
on  the  whole  by  the  credit  situation,  they  were  not  with¬ 
out  a  share  in  its  detriments.  They  were,  to  some  extent, 
debtors  themselves,  and  as  such  were  often  subjected  to 
ungenerous  terms.  The  entire  economic  system  of  the 
state  and  section  was  dependent  upon  the  “money  power” 
of  the  East.  The  tremendous  losses  occasioned  by  the 
Civil  War  had  reduced  the  South  economically  to  the  posi¬ 
tion  of  a  tributary  province.  Bankers  and  brokers  ob- 
|tained  credit  from  the  East  and  passed  it  on  to  the  mer¬ 
chants,  who  parcelled  it  out  to  the  farmers.  The  whole 
system  was  wasteful.  The  middlemen  were  more  fortu¬ 
nately  placed  than  the  farmers  at  the  bottom,  however, 
and  they  naturally  made  the  most  of  their  opportunities. 

The  main  reason  why  the  farmer  found  it  so  difficult 
to  get  out  of  debt  was  the  fact  that  the  prices  of  his  prod¬ 
ucts  were  almost  constantly  falling.  From  its  eminence 
of  a  dollar  a  pound  at  the  close  of  the  Civil  War,  cotton 
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had  fallen  by  1868  to  twenty-five  cents.  The  downward 
trend  continued  to  the  end  of  the  century.  About  eighteen 
cents  in  the  local  market  when  the  era  of  home  rule  began 
in  December,  1871,  it  averaged  on  the  first  of  that  month 
each  year  about  twelve  cents  during  the  seventies,  nine 
jduring  the  eighties,  and  seven  during  the  nineties.  In 
1894  it  went  below  five  cents  a  pound.  It  often  happened 
that  the  more  plentiful  the  harvest,  the  smaller  was  the 
total  selling  price.  These  losses  were  offset  to  some  ex¬ 
tent,  though  by  no  means  wholly,  by  the  fact  that  the 
prices  of  the  products  which  the  farmer  had  to  buy  were 
also  declining. 

The  most  serious  hardship  entailed  by  the  long-contin¬ 
ued  fall  in  prices — one  that  applied  to  the  debtor  class  in 
general — ^was  that  of  the  appreciation  of  all  standing 
obligations.  Dollars  were  growing  larger.  It  took  more 
and  more  labor  to  procure  them,  and  it  meant  a  greater 
and  greater  sacrifice  to  part  with  them.  On  the  other 
hand,  when  the  creditor  made  his  collections,  while  he 
may  have  received  the  same  number  of  dollars  (aside 
from  the  interest)  that  he  had  loaned,  he  got  a  larger 
purchasing  power.  A  debt  equivalent  to  ten  bales  of  cot¬ 
ton  in  1871  would  have  required  eighteen  bales  to  cover 
it  five  years  later.  The  same  proportion  over  a  similar 
period  held  for  one  contracted  in  1889.  The  dollar  appre¬ 
ciated  in  purchasing  power  about  seventeen  per  cent, 
every  five  years,  on  an  average,  from  1866  to  1895.  This 
undoubtedly  constituted  a  grievance  to  the  debtor  class. 
And  it  is  not  surprising  that  the  victims  eventually  awoke 
to  the  injustice  of  the  situation,  and  sought  relief  through 
united  action,  political  as  well  as  economic. 

Next  in  importance  to  the  problem  of  money,  credit, 
and  prices,  was  that  of  transportation.  The  railroads 
had  been  guilty  of  many  abuses.  To  obtain  money  for 
the  initial  expense  of  construction,  promoters  had  sold 
stock  to  the  farmers  and  townspeople  along  the  proposed 
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routes,  had  later  thrown  the  roads  into  bankruptcy,  “froz¬ 
en  out”  the  small  stock  holders,  and  reorganized  with  a 
few  insiders  in  possession  and  control.  They  had  often 
obtained  rights-of-way  free  or  at  nominal  cost.  They 
had  been  largely  exempted  from  taxation.  They  had  per¬ 
suaded  the  state  Government  to  guarantee  their  bonds 
and  in  many  cases  had  defaulted,  thus  forcing  their  debts 
to  be  paid  from  the  public  treasury.  They  had  watered 
their  stocks,  paid  exorbitant  salaries  to  favored  officials, 
awarded  lucrative  contracts  to  inside  construction  com¬ 
panies,  and  discriminated  in  their  rates  in  favor  of  some 
of  the  more  powerful  business  interests  and  against  their 
poorer  patrons  at  the  way  stations.  Since  the  Constitu¬ 
tional  Convention  of  1877  some  progress  had  been  made 
toward  correcting  some  of  these  abuses,  but  the  prob¬ 
lem  was  still  a  pressing  one. 

The  railroads  were  not  the  only  sinners.  Other  large 
corporations,  especially  insurance  companies,  were  guilty 
of  somewhat  similar  offenses. 

In  addition  to  these  grievances,  upon  the  backs  of  the 
farmers  fell  the  burden  of  taxation  out  of  all  proportion 
to  the  value  of  their  property  or  their  ability  to  pay.  Per¬ 
sonal  property  of  all  kinds  escaped  its  just  share.  All  the 
watches,  jewelry,  and  plate  in  the  city  of  Atlanta,  for  ex¬ 
ample,  was  valued  for  this  purpose  in  1890  at  only 
$173,000.  The  largest  distributing  center  between  Balti¬ 
more  and  New  Orleans,  it  was  credited  with  only  three 
million  dollars  worth  of  taxable  merchandise  in  1890. 
Other  towns  and  cities  were  even  more  derelict.  Several 
counties,  containing  numbers  of  towns  and  villages  sup¬ 
ported  almost  wholly  by  the  supply  business,  reported  in 
some  years  no  merchandise  at  all.  Intangible  property, 
such  as  stocks,  bonds,  etc.,  was  “seldom  ever  returned  . . . 
for  taxation,”  according  to  the  comptroller-general. 
Nearly  half  the  counties  in  1890  reported  none.  Dealers 
in  fertilizers  seem  to  have  paid  nothing,  as  a  rule,  on 
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their  stocks.  Throughout  the  list,  those  who  were  most 
prosperous  were  most  likely  to  escape  the  tax  gatherer. 
Land  bore  the  chief  burden.  If  it  were  mortgaged,  its 
encumbered  owner  received  no  consideration  because  of 
the  fact;  besides,  he,  and  not  the  creditor,  paid  the  tax 
on  the  mortgage.  Meantime  the  tax  rate  of  the  state  in¬ 
creased  from  2.5  mills  in  1883  to  4  in  1890  and  6.2  in 
1898. 

And  what  did  the  farmer  get  in  return?  He  got  roads 
that  were  well-nigh  impassable,  schools  that  ran  for  two 
or  three  months  in  the  year,  taught  by  teachers  who  were 
paid  about  thirty  dollars  a  month,  with  even  these  sal¬ 
aries  nearly  always  in  arrears. 

To  some  extent,  of  course,  the  adversity  of  the  farmer 
was  a  natural  result  of  the  war  and  of  economic  condi¬ 
tions  for  which  governmental  policies  were  only  partially 
responsible.  In  large  measure,  however,  his  misfortunes 
were  traceable  to  unwise  and  unfair  policies  of  local,  state, 
and  Federal  government,  and  to  this  extent  might  have 
been  relieved  by  political  action.  It  is  now  a  well  known 
fact  that  the  triumph  of  the  Republican  party  in  1860  had 
sounded  the  death  knell  of  the  old  West  and  South  coali¬ 
tion  in  national  politics,  as  a  result  of  which  agrarian 
power  had  waned.  Industrial,  commercial,  and  financial 
interests  had  become  dominant.  Even  in  those  states  of 
the  South  and  West  in  which  the  farmers  constituted  from 
two-thirds  to  four-fifths  of  the  population,  politics  was 
controlled  to  a  greater  or  less  extent  by  urban  interests. 
The  so-called  “Bourbon”  Democracy  of  the  South  was 
much  more  bourgeois  than  Bourbon,  if  the  latter  is  meant 
to  imply  a  dominant  planter  aristocracy. 

Of  the  great  political  triumvirate  in  Georgia  during 
the  seventies  and  eighties,  Colquitt  alone  was  a  planter- 
aristocrat;  and  he  belonged  to  that  type,  alluded  to  above, 
whose  interests  were  more  in  keeping  with  those  of  the 
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business  world  than  with  those  of  the  mass  of  farmers. 
Gordon  and  Brown  were  both  promoters  of  railroads  and 
other  corporate  activities.  Either  Colquitt  or  Gordon  held 
the  governorship  of  Georgia  during  the  major  part  of 
the  interval  between  1872  and  1890;  either  Gordon  or 
Brown  held  one  of  the  United  States  Senatorships 
throughout  the  period,  and  Colquitt  held  the  other  after 
the  expiration  of  his  term  as  governor  in  1882.  Of  all 
the  governors,  with  the  single  exception  of  Stephens,  who 
served  for  only  a  few  months,  none  was  personally  repre¬ 
sentative  of  the  interests  of  the  small  or  middle-class 
farmers,  and  only  Colquitt  represented  the  planters.  The 
same  was  true  of  the  Senators.  Among  the  Congress¬ 
men,  thirty  were  business  men  or  lawyers  or  both ;  three 
were  planters ;  and  one  was  a  combination  of  small  farm¬ 
er,  physician  and  preacher.  Even  in  the  legislature,  the 
farmers  remained  a  diminishing  minority. 

What  was  the  reaction  of  the  farmers  toward  this 
situation? 

Not  until  the  rise  of  the  Farmers’  Alliance  in  the  late 
eighties  did  any  very  large  percentage  of  them  seem  to 
feel  their  loss  of  political  power;  or  to  appreciate  the 
possible  relationships  between  such  a  loss  on  the  one  hand 
and  their  economic  adversity  on  the  other.  True,  there 
had  been  a  movement  in  the  late  seventies,  stimulated  by 
statesmen  of  the  old  school  such  as  Toombs,  by  political 
free  lances  like  Felton,  and  aided  somewhat  by  the 
Grange,  which  had  secured  the  provisions  in  the  Consti¬ 
tution  of  1877  for  the  regulation  of  railroads.  But  the 
practical  results  of  this  had  been  rather  disappointing. 
The  wave  of  independency  which  had  swept  over  the 
northern  part  of  the  state  in  the  late  seventies  and  influ¬ 
enced  somewhat  the  party  split  of  1880,  had  shown  evi¬ 
dences  of  economic  dissent  in  some  localities ;  but  on  the 
whole  it  had  been  more  concerned  with  ring  rule  as  such 
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than  with  the  economic  consequences  of  ring  rule.  It  had 
lost  its  force  by  1882.  Thenceforth  until  the  end  of  the 
decade  there  was  scarcely  a  thought  of  revolt  against  the 
existing  regime. 

The  fetishism  attaching  to  the  Democratic  party  be¬ 
came  a  veritable  religion  of  the  New  South.  The  party 
that  had  battled  for  Southern  rights,  and  had  redeemed 
Anglo-Saxon  civilization  from  the  infamy  of  negro-carpet¬ 
bag  rule,  inevitably  became  the  party  of  white  respecta¬ 
bility.  One  scarcely  dared  to  question  its  supreme  right 
to  rule.  Almost  equally  sacred  were  the  heroes  who  had 
led  the  battalions  in  grey  or  had  served  state  or  Confed¬ 
eracy  in  the  times  that  tried  men’s  souls.  Thus  it  is  not 
surprising  that  a  sort  of  oligarchy  was  established.  Be¬ 
tween  the  great  “triumvirate”  and  the  “court-house 
rings,”  the  slates  were  fixed,  and  the  “sovereign  people” 
could  be  surely  counted  on  to  do  the  rest.  A  Democrat 
was  a  Democrat,  and  a  hero  was  a  hero.  There  seems  to 
have  been  little  realization  that  men  in  different  walks 
of  life,  however  honest,  view  practical  problems  from  dif¬ 
ferent  angles.  To  be  sure,  the  party  was  supposed  to 
stand  for  certain  “principles,”  which  the  hero  was  sup¬ 
posed  to  embody;  but  the  relation  between  those  “prin¬ 
ciples”  and  the  every-day  affairs  of  a  changing  world 
was  exceedingly  vague  in  the  mind  of  the  average  voter. 
Nowhere  is  there  better  illustration  of  Jefferson’s  theory 
that  a  political  thunder-storm  is  necessary  in  a  democracy 
at  least  once  every  generation. 

It  came.  The  Farmers’  Alliance  started  it.  This 
order  was  a  natural  outgrowth  of  existing  conditions 
among  the  agricultural  population  of  the  country.  It 
was  similar  in  many  ways  to  the  Grange,  which  had  flour¬ 
ished  in  the  early  seventies.  Unlike  the  latter,  however, 
it  had  no  single  founder  and  did  not  begin  as  a  national 
organization  with  well-formed  plans  for  its  propagation. 
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Like  Topsy,  it  “just  grew.”  In  numerous  backwoods  com¬ 
munities  widely  scattered  over  the  country,  between  1874 
and  1886,  Alliances,  Unions,  Wheels,  and  what-nots 
sprang  up  spontaneously.  Each  of  these  became  a  mother 
order,  multiplying  into  neighboring  communities,  coun¬ 
ties,  states,  meeting  each  other,  amalgamating,  and  thus 
developing  almost  unconsciously  into  a  great  nation-wide 
movement.  By  1890  the  Southern  Alliance,  which  re¬ 
mained  a  separate  organization  though  affiliated  with 
that  of  the  North  and  West,  claimed  three  million 
members. 

The  Alliance  appeared  in  Georgia  in  1887.  By  the 
summer  of  1889  it  had  well  over  two  thousand  lodges  and 
more  than  a  hundred  thousand  members.  Rural  school 
houses  and  other  meeting  places  were  periodically  filled 
with  eager  and  indignant  farmers.  Occasionally  barbe¬ 
cues  and  picnics  brought  thousands  from  surrounding 
communities  to  hear  the  itinerant  “lecturer”  of  the  order 
discuss  agrarian  problems. 

In  seeking  a  solution  of  these,  the  organization  first 
turned  to  business  co-operation.  In  various  localities  fer¬ 
tilizers  and  other  supplies  were  purchased  jointly  through 
agents,  appointed  by  the  county  organizations.  Some¬ 
times  crops  were  disposed  of  in  a  similar  way.  Such 
agencies  soon  led  to  the  state  exchange,  a  much  more 
ambitious,  and  for  a  time  a  very  successful,  enterprise. 
In  so  far  as  the  members  were  able  to  break  the  fetters 
of  the  lien  and  avail  themselves  of  the  “co-op”  service, 
they  were  saved  as  much  as  twenty-five  to  fifty  per  cent, 
it  is  said,  on  the  purchase  of  supplies  and  considerable 
sums  on  the  sale  of  their  products.  Soon  co-operative 
stores,  warehouses  and  gins  were  springing  up  like  mush¬ 
rooms.  Over-rapid  expansion,  difficulty  of  obtaining 
credit,  inability  of  many  members  to  break  away  from 
lien  obligations,  strenuous  opposition  from  the  business 
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world,  and  in  some  cases  incompetence  or  dishonesty  on 
the  part  of  those  in  charge  carried  a  number  of  these  ven¬ 
tures  upon  the  rocks.  A  considerable  number  of  the 
stronger  ones  weathered  the  storms,  however,  until  the 
panic  of  1893,  at  which  time  the  Alliance  itself  was  going 
to  pieces  from  political  dissensions. 

It  seems  to  have  been  the  original  purpose  of  the  order 
to  keep  out  of  politics.  While  discussion  of  political  and 
politico-economic  problems  early  became  an  important 
phase  of  the  meetings,  the  constitution  required  that  such 
be  done  “in  a  strictly  non-partisan  spirit.”  A  great  many 
farmers  are  said  to  have  refused  to  become  members  until 
assured  that  the  order  would  not  interfere  with  their  poli¬ 
tics.  The  more  they  considered  and  discussed  their  prob¬ 
lems,  however,  the  more  general  became  the  feeling  that 
if  the  farmer’s  wrongs  were  to  be  righted  political  action 
was  necessary.  By  the  summer  of  1889  it  became  appar¬ 
ent  that  the  Georgia  Democracy  was  in  for  a  “house  clean¬ 
ing.”  There  seems  to  have  been  virtually  no  sentiment  at 
that  time  in  favor  of  a  third  party.  One  was  not  thought 
to  be  needed.  The  farmers  were  in  the  majority :  let  them 
rise  up  in  their  might  and  take  possession  of  their  own 
party. 

Similar  plans  were  developing  in  other  states.  In 
fact  it  was  rapidly  becoming  a  nation-wide  movement. 
As  some  of  the  most  fundamental  problems  with  which 
the  farmers  were  concerned  called  for  Federal  rather  than 
state  action,  and  as  their  organizations  had  gained  a  tre¬ 
mendous  following  throughout  the  country  (except  in 
the  East) ,  they  naturally  realized  the  possibilities  of  the 
situation.  In  December,  1889,  a  monster  gathering  was 
held  at  St.  Louis  at  which  the  Alliances  and  other  agra¬ 
rian  orders  and  also  the  Knights  of  Labor^  were  repre- 

2  The  Knishte  of  Labor,  then  a  deelininK  order,  supported  the  moTenent 
and  labored  in  vain  for  an  effective  union  of  farmers  and  industrial  laborers  in 
politics.  The  American  Federation  of  Labor  withheld  its  support  from  tha 
aprarians. 


The  Populist  Movement  in  Georgia 


323 


sented.  The  purpose  of  the  meeting  was  to  agree  on  a 
plan  of  political  action.  A  few  of  the  delegates  favored 
the  immediate  formation  of  a  farmer-labor  party,  but  the 
great  majority  preferred  to  work  within  the  old  parties. 
Hence  a  platform  was  drawn  up  to  be  used  as  a  “yard¬ 
stick”  for  measuring  candidates.  It  was  agreed  among 
the  delegations  from  most  of  the  orders  represented,  in¬ 
cluding  those  of  the  Southern  Alliance,  that  to  receive  the 
approval  of  these  orders,  candidates  must  declare  them¬ 
selves  in  favor  of : 

"Free  and  unlimited  coinage  of  silver^*  (in  order  to  increase 
the  circulating  medium  and  thus  make  prices  higher  and  credit 
easier  and  stay  the  appreciation  of  dollars  and  debts) ; 

Abolition  of  national  banka  and  substitution  of  government 
paper  for  bank  notes  (to  break  the  hold  of  the  “money  power”  upon 
the  volume  of  money  in  circulation,  and  enable  the  government  to 
regulate  this  volume  with  a  view  to  stabilizing  prices  and  credit 
conditions) ; 

Laws  to  prevent  speculation  upon  the  produce  exchanges; 

Government  ovmership  of  railroads; 

Revision  of  taxation.  Federal,  state  and  local  (so  that  it 
“shall  not  be  used  to  build  up  one  interest  or  class  at  the  expense  of 
another”). 

To  these  demands  the  Southern  Alliance  added  an¬ 
other  which  provided  for  a  Federal  system  of  rural  cred¬ 
its  under  which  the  farmer  might  store  “non-perishable” 
products  in  government  warehouses  and  borrow  money 
from  the  government  up  to  a  certain  percentage  of  their 
value.  Known  as  the  “sub-treasury  plan,”  this  scheme 
became  the  chief  target  for  those  who  opposed  the  move¬ 
ment  and  the  chief  source  of  discord  among  Alliancemen 
themselves. 

News  of  the  happenings  at  St.  Louis  only  further  stim¬ 
ulated  an  already  heated  campaign  in  Georgia.  It  was 
evident  by  the  summer  of  1889  that  the  next  governor 
would  probably  be  a  man  of  agrarian  interests  or  sympa¬ 
thies.  Two  candidates  were  already  in  the  field — W.  J. 
Northen  and  L.  F.  Livingston.  Both  were  large  plant- 
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ers.  Both  had  been  active  in  state  politics  for  some  years, 
but  had  been  essentially  conservative.  Each  had  been 
president  in  turn  of  the  State  Agricultural  Society,  a  ven¬ 
erable  and  conservative  body.  Both  had  embraced  the 
Alliance  movement,  Livingston  being  at  that  time  presi¬ 
dent  of  the  state  organization.  He  was  the  more  radical 
of  the  two,  ardently  advocating  the  full  program  of  the 
Alliance  including  the  sub-treasury  of  which  he  was  one 
of  the  authors.  Northen  was  undoubtedly  interested  in 
the  welfare  of  the  farmers,  but  he  was  temperamentally 
conservative.  He  was  not  in  favor  of  the  sub-treasury  or 
government  ownership  of  railroads.  In  state  matters,  he 
felt  that  the  tax  system  might  be  judiciously  revised,  the 
public  schools  improved,  and  perhaps  some  further  meas¬ 
ures  taken  toward  railway  regulation.  Contrary  to  Liv¬ 
ingston,  he  would  have  granted  the  roads  the  right  of 
appeal  to  the  courts  from  the  decisions  of  the  railway 
commission.  The  more  radical  element  in  the  Alliance 
favored  Livingston ;  the  more  conservative  wing  favored 
Northen.  The  latter  in  time  also  obtained  the  support 
of  most  of  the  newspapers  and  many  of  the  leading  poli¬ 
ticians. 

When  the  Alliance  first  began  to  move  toward  political 
action,  it  was  strongly  urged  by  the  press  and  by  con¬ 
servatives  generally  to  keep  out  of  politics.  Even  among 
its  own  members  there  was  much  opposition  to  such  a 
move,  but  gradually  the  movement  gathered  strength 
until  it  became  irresistible.  Meantime,  sensing  the  trend 
of  affairs,  most  of  the  papers  and  many  of  the  politicians 
fell  in  line.  Others  continued  to  oppose  any  sort  of  com¬ 
promise  with  the  “radicals.” 

In  addition  to  the  St.  Louis  platform,  the  Alliance  de¬ 
manded  of  candidates  that  they  favor: 

Enlargement  of  the  powers  of  the  railway  commis¬ 
sion  to  cover  other  public  service  corporations,  and  strict 
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enforcement  of  the  laws  against  discriminations  and 
against  interchange  of  stock  among  competing  com¬ 
panies  ; 

Abolition  of  the  iniquitous  convict-lease  syitem,  plac¬ 
ing  the  convicts  on  the  public  roads ; 

Revision  of  the  tax  system  with  a  view  to  lightening 
the  burden  on  the  masses  of  the  people ; 

Extension  of  the  public  school  system ; 

Laws  to  insure  fair  primaries  and  elections. 

When  the  campaign  was  waxing  warmest  in  the  sum¬ 
mer  of  1890,  it  was  suddenly  announced  that  the  Northen- 
Livingston  controversy  had  been  settled.  At  a  confer¬ 
ence  in  Atlanta  among  party  leaders,  it  had  been  agreed 
that  Livingston  should  retire  from  the  gubernatorial  race, 
leaving  Northen  a  clear  held,  and  that  Livingston  should 
become  the  candidate  for  Congress  from  the  Atlanta 
district. 

But  the  storm  was  not  over.  There  were  races  for 
Congress,  races  for  the  legislature,  races  for  the  various 
local  offices.  In  most  cases  the  real  elections  were  the 
Democratic  primaries.  These  were  not  entirely  new: 
they  had  been  held  occasionally  in  some  localities  for  a 
decade.  It  was  claimed,  however,  that  they  had  rarely 
amounted  to  much ;  had  been  called,  if  at  all,  at  the  times 
when  the  farmers  were  busiest ;  had  been  given  little  pub¬ 
licity  ;  and  had  nearly  always  resulted  in  “rubber-stamp¬ 
ing”  the  slate.  It  was  different  now  that  “the  people” 
were  awake :  primaries  were  insistently  demanded  on  all 
hands,  excepting  a  few  cases  in  which  the  incumbents 
were  rather  generally  acceptable.  Almost  every  issue  of 
the  dailies  and  of  the  county  weeklies  carried  lists  of 
speaking  engagements  or  of  joint  debates  between  rival 
candidates.  There  were  glowing  accounts  of  such  gath- 
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erings — “the  largest  ever  known  in  the  town !“  “the  most 
enthusiastic  audience  in  years.”  Farmers  drove  ten  or 
twenty  miles  over  all  but  impassable  roads  to  hear  “lively 
Lon  Livingston”  or  “eloquent  Tom  Watson.” 

It  was  a  sweeping  victory  for  the  Alliance.  In  six 
out  of  tec  Congressional  districts,  the  incumbents  lost 
their  seats;  in  the  other  four,  they  made  their  peace  with 
the  “embattled  farmers”  via  the  less  radical  element. 
The  Alliance  controlled  the  state  convention,  chose  the 
governor,  wrote  the  platform,  named  three-fourths  of  the 
senators  and  four-fifths  of  the  representatives.  The  as¬ 
sembly  which  convened  in  November  was  greeted  by  the 
press — ^with  mingled  emotions  no  doubt — as  THE  FARM¬ 
ERS’  LEGISLATURE.  “As  in  the  days  of  Jackson,”  de¬ 
clared  an  ardent  Allianceman,  “the  people  have  come  to 
power.” 

But  as  events  proved  “the  people”  were  not  of  one 
mind.  There  was  considerable  difference  in  purpose  be¬ 
tween  the  compromise  element  which  included  many  of 
the  old-line  politicians  and  the  more  radical  wing  which 
had  sought  a  more  thorough  house  cleaning  and  insisted 
upon  the  full  program  of  the  Alliance.  The  record  of  the 
Farmers’  Legislature  and  of  the  new  Congressman-elect 
would  determine  the  truth  of  the  prediction  made  during 
the  campaign  by  those  of  the  old  guard  who  had  opposed 
the  entire  movement  that  a  third  party  was  brewing.  Al¬ 
ready  the  “radicals”  in  several  of  the  Western  states  had 
abandoned  their  traditional  Republicanism,  and  were  be¬ 
ginning  to  urge  the  Southern  dissenters  to  renounce  the 
name  Democracy  and  join  hands  with  them  in  the  new¬ 
born  “People’s  Party.”  The  great  majority  in  Georgia 
at  this  time  said  no,  and  their  brethren  in  other  Southern 
states  who  had  accomplished  similar  feats  within  the 
party  were  inclined  to  agree  with  them.  A  growing  mi¬ 
nority,  however,  felt  that  too  much  compromising  had 
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been  done,  that  the  movement  was  being  betrayed,  and 
that  its  purposes  could  be  realized  only  through  a  new 
party. 

Despite  the  strong  opposition  of  the  “yard-stick”  ele¬ 
ment,  the  new  legislature  was  organized  by  the  compro¬ 
mise  group.  It  elected  General  Gordon,  the  outgoing  Gov¬ 
ernor,  to  the  United  States  Senate,  despite  the  fact  that 
he  was  not  in  full  accord  with  the  St.  Louis  program  and 
was  known  to  be  a  friend  to  the  railroads  and  other  cor¬ 
porate  interests.  Numerous  bills  were  introduced,  touch¬ 
ing  almost  every  phase  of  the  popular  grievances  within 
the  province  of  the  state  government.  Several  important 
laws  were  enacted,  among  which  were  the  following: — 
The  power  of  the  railway  commission  to  fix  rates,  which 
had  been  called  into  question,  was  confirmed,  and  its  juris¬ 
diction  was  extended  to  cover  express  and  telegraph  com¬ 
panies.  Corporations  doing  a  banking  business,  author¬ 
ized  under  the  laws  of  Georgia,  were  required  to  publish 
quarterly  statements;  to  maintain  reserves  of  not  less 
than  25  per  cent,  of  their  call  deposits ;  were  forbidden  to 
make  loans  to  their  officers  without  good  collateral,  or 
likewise  to  any  one  person  to  an  amount  exceeding  ten 
per  cent,  of  their  capital  and  surplus.  The  system  of 
state  inspection  of  fertilizers,  which  seems  to  have  been 
quite  inadequate,  was  somewhat  extended.  For  the  bene¬ 
fit  of  industrial  labor,  corporations  were  forbidden  to 
maintain  a  black  list,  and  railroads  were  forbidden  to 
work  their  employees  more  than  twelve  hours  in  twenty- 
four  except  in  cases  of  unavoidable  delays.  In  the  inter¬ 
ests  of  the  negroes,  an  agricultural  and  mechanical  col¬ 
lege  for  colored  youth  was  established  with  the  aid  of  the 
Federal  government. 

This  record  to  some  was  quite  gratifying;  to  others  it 
was  very  disappointing.  To  the  latter  it  seemed  a  weak 
compromise  on  the  major  issues.  The  insistent  demand 
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for  effective  laws  to  prevent  such  things  as  combinations 
in  restraint  of  competition,  robbery  of  innocent  investors 
by  reorganization  schemes,  overcapitalization,  and  dis¬ 
crimination  against  the  patrons  of  way  stations  had  not 
been  met.  The  anaconda  lien  and  mortgage  system  re¬ 
mained  unscathed.  Tax  burdens  were  to  be  no  more 
equitably  apportioned  than  before.  Some  of  these  ques¬ 
tions  the  state  government  alone  could  not  wholly  solve. 
Had  it  done  all  it  could?  Those  who  thought  not  were 
beginning  to  urge  that  the  “wool-hat  boys”  must  now 
part  company  with  the  “silk-hat  bosses.” 

,  The  records  of  the  Alliance  Congressmen  stimulated 
an  even  more  heated  controversy  than  did  those  of  the 
legislators.  The  question  which  they  had  to  face  at  the 
outset  was  whether  they  should  act  in  harmony  with  their 
party  organization  at  Washington,  which  on  the  whole 
was  little  in  sympathy  with  the  Alliance  program;  or 
should  maintain,  together  with  the  Alliancemen  from 
other  states,  a  certain  independence  and  solidarity.  Tom 
Watson  alone  of  the  Georgia  delegation  refused  to  enter 
the  Democratic  caucus,  but  went  instead  into  one  made 
up  of  Alliancemen  of  all  three  parties  (including  the  new 
People’s  Party).  This  brought  down  upon  him  the  bit¬ 
terest  condemnation  on  the  one  hand  and  the  highest  glo¬ 
rification  on  the  other.  He  had  been  elected  as  a  Demo¬ 
crat  and  had  become  a  “traitor”  to  his  party,  said  the 
regulars.  He  should  at  least  have  made  every  reasonable 
effort  to  accomplish  reform  within  the  fold  of  the  old 
party  before  withdrawing  from  its  councils,  declared  the 
moderates.  He  was  simply  playing  politics  with  a  lot  of 
half-crazed  third-party ites,  said  others.  Watson  held,  on 
the  other  hand,  that  the  Democratic  machine,  like  that  of 
the  Republicans,  was  controlled  by  conservatives  in  league 
with  the  great  corporate  interests,  and  would  give  little 
heed  to  the  reformers  unless  they  held  themselves  in  posi¬ 
tion  to  demand  it.  Principles,  he  said,  were  more  impor- 


The  Populist  Movement  in  Georgia 


329 


tant  than  party  names.  He  had  been  elected  as  a  Demo¬ 
crat;  but  what  was  more  important  to  him,  he  had  been 
chosen  by  his  constituents  in  preference  to  a  regular 
party  man  because  he  stood  for  a  certain  program.  He 
felt  it  his  duty,  therefore,  regardless  of  party  lines  to 
join  with  others  who  stood  for  the  same  program.  The 
majority  of  the  Alliance  Democrats  remained  regular. 

Although  the  Democrats  were  in  control  of  Congress, 
thanks  to  the  popular  upheaval  of  1890,  they  could  accom¬ 
plish  little, — partly  because  of  the  fact  that  the  Presi¬ 
dency  was  still  in  the  hands  of  the  Republicans,  partly 
because  of  the  lack  of  unity  within  their  own  party.  It  is 
a  well-known  fact  that  both  the  old  parties  were  at  that 
time  hopelessly  divided  on  the  major  questions  of  the  day. 
Even  on  the  tariff  question,  which  was  the  one  important 
economic  issue  on  which  there  was  a  fairly  clear  division, 
neither  party  was  a  unit.  The  highest  tariff  in  our  his¬ 
tory  up  to  that  time  had  been  enacted  by  the  preceding 
Congress.  This  the  Democrats  were  pledged  to  reduce, 
but  because  of  the  influence  of  protected  interests  within 
their  ranks  they  were  in  poor  position  to  redeem  their 
pledge.  On  other  issues  their  position  was  even  more 
hopeless.  And  the  Republican  party  certainly  offered  no 
better  alternative  to  the  disaffected  elements.  It  was  in¬ 
deed  a  situation  which  made  a  third  party  almost 
inevitable. 

In  a  series  of  conventions  held  by  the  Alliance  and 
other  agrarian  orders  and  attended  by  delegates  from 
some  of  the  lesser  labor  organizations  during  1891  and 
1892,  plans  were  perfected  for  the  launching  of  the  na¬ 
tional  People’s  Party.  Their  platform,  adopted  at  Omaha 
in  July,  1892,  condemned  in  extravagant  language  the  al¬ 
leged  enslavement  of  the  masses  by  the  heartless  Money 
Power  and  the  prostitution  of  the  old  parties  to  the  ser¬ 
vice  of  the  oppressors.  No  wonder  the  smug  business  man 
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took  alarm.  But  the  most  radical  feature  of  the  platform 
was  the  language  in  which  it  was  couched.  Except  for 
the  addition  of  planks  calling  for  a  graduated  income  tax, 
postal  savings  banks,  abolition  of  private  detective  agen¬ 
cies,  popular  election  of  Senators,  and  the  Australian  bal¬ 
lot  system,  the  program  was  virtually  the  same  as  that 
adopted  by  the  Alliance  at  St.  Louis  three  years  before. 
It  was  scarcely  more  radical  than  that  of  the  Bryan  Dem¬ 
ocracy  four  years  later.  The  convention  nominated  James 
B.  Weaver  of  Iowa  for  President  and  James  G.  Field  of 
Virginia  for  Vice  President. 

In  the  meantime  the  new  party  had  developed  consid¬ 
erable  strength  in  Georgia.  Scores  of  Populist  weeklies 
were  springing  up,  the  most  important  being  the  People's 
Party  Paper,  established  in  Atlanta  in  1891.  It  published 
weekly  letters  from  Watson,  who  before  the  close  of  his 
first  session  in  Congress  was  clearly  in  line  with  the  new 
party.  These  were  eagerly  read  and  hotly  discussed  by 
thousands  of  farmers  and  some  of  the  poorer  classes  in 
the  towns,  and  were  not  unnoticed  by  others.  He  de¬ 
scribed  the  situation  in  Washington  in  his  characteristic 
style,  forceful,  pungent,  and  often  acrid.  Whether  a 
Judas  or  a  Moses,  he  was  the  incarnation  of  Populism. 
To  thousands  he  was  the  essence  of  all  that  was  wicked; 
to  thousands  of  others  he  was  a  veritable  god.  In  Augusta 
he  was  burned  in  effigy  as  a  traitor ;  in  many  a  rural  com¬ 
munity  he  was  worshipped  as  the  greatest  popular  leader 
of  modem  times. 

As  may  well  be  imagined,  the  campaign  was  extremely 
turbulent.  The  new  party  sought  to  induce  Watson  to  ac¬ 
cept  the  gubernatorial  nomination,  but  he  felt  it  his  duty 
to  seek  a  referendum  from  his  district  on  his  record  in 
Congress.  He  was  able  to  point  to  the  introduction  of 
bills  covering  practically  every  phase  of  the  Alliance  pro¬ 
gram,  though  few  of  them  had  ever  come  back  from  the 
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committee  room.  He  did  succeed  in  the  next  session  in 
attaching  a  rider  to  the  appropriations  bill  which  estab¬ 
lished  the  first  rural  free  delivery.  He  had  burst  a  bomb 
shell  in  the  House  by  publicly  denouncing  the  shams  and 
moral  laxity  of  Congress.  This  had  made  him  either  a 
crank  and  a  demagogue  or  a  fearless  and  upright  states¬ 
man.  Failing  to  induce  him  to  head  the  state  ticket,  the 
party  turned  to  W.  L.  Peek,  a  “real  dirt  farmer”  and  a 
man  of  ability,  but  not  a  good  campaigner.  It  endorsed 
the  Omaha  platform  and  called  for  the  completion  of  the 
state  program  advocated  by  the  Alliance.  Stormy  scenes 
were  enacted  in  the  local  meetings  as  well  as  the  state 
convention  of  this  order.  In  some  of  the  counties  the  new 
party  was  endorsed,  in  others  the  body  remained  neutral 
as  an  organization,  and  in  others  still  it  condemned  the 
use  of  the  order  for  partisan  purposes.  While  the  state 
convention  did  not  directly  support  the  Populists,  it 
showed  evident  Populist  leanings.  The  chief  strength  of 
the  new  party  was  among  the  small  farmers.  Most  of  the 
large  planters  and  nearly  all  of  the  townspeople,  except 
in  some  working-class  wards,  remained  Democratic.  Di¬ 
vided  on  the  issues,  the  Democrats  placed  chief  emphasis 
upon  tradition,  party  loyalty  and  the  danger  of  dividing 
the  white  vote.  They  also  attacked  the  sub-treasury 
scheme  and  government  ownership  of  railroads. 

It  became  evident  early  in  the  campaign  that  the 
negroes  would  hold  the  balance  of  power.  The  Populists 
sought  to  enlist  their  support  through  the  colored  Al¬ 
liance.  They  might  have  had  better  success  had  they 
been  willing  to  effect  a  general  fusion  with  the  Republi¬ 
cans,  but  they  were  evidently  afraid  of  injuring  their 
cause  with  the  whites.  The  Democrats  had  had  experi¬ 
ence  in  dealing  with  the  colored  vote.  They  had  learned 
how  to  eliminate  it  when  necessary  in  reconstruction 
times,  and  how  to  utilize  it  in  the  years  of  party  schism 
a  decade  later.  Tradition,  custom  and  election  laws  were 
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all  in  their  favor.  A  supremely  desirable  end  was  thought 
to  justify  questionable  means.  Thus  intimidation,  brib¬ 
ery,  ballot-box  stuffing  and  manipulation  of  the  count, 
while  deplored,  were  thought  to  be  lesser  evils  than  the 
loss  of  political  control  by  the  “respectable”  elements. 
Many  of  the  planters,  owners  of  turpentine  stills  and  other 
employers  took  their  “hands”  to  the  polls  and  voted  them 
in  gangs.  In  some  of  the  towns  and  cities,  all-night  revel¬ 
ries  were  held  for  the  darkies  on  the  night  before  election. 
Barbecue  was  served  with  whiskey  and  beer  by  the  barrel. 
Next  morning  the  dusky  revelers  were  marched  to  the 
polls  by  beat  of  drum,  carefully  guarded  lest  some  desert 
in  search  of  another  reward.  In  some  of  the  cities  bands 
of  them  were  taken  from  one  polling  place  to  another  and 
voted  under  different  names.  According  to  the  testimony 
produced  in  the  Watson-Black  contested  election  case, 
negroes  were  brought  over  from  South  Carolina  in  four- 
horse  wagons  and  voted  at  various  precincts  in  Augusta. 
The  total  vote  in  that  city  was  double  the  number  of  legal 
voters,  eighty  per  cent,  of  it  being  Democratic.  Some¬ 
what  similar  methods  were  employed  in  the  smaller 
towns.  In  the  country,  a  considerable  number  of  Popu¬ 
list  precincts  were  thrown  out  on  technicalities.  The 
Democrats  were  not  the  only  sinners,  to  be  sure ;  but  they 
were  more  resourceful,  and  hence  more  successful  at  the 
game. 

The  results  showed  a  sweeping  Democratic  victory. 
Northen,  the  Democratic  candidate  for  governor,  defeat¬ 
ed  Peek  two  to  one.  Only  fourteen  counties  and  none  of 
the  Congressional  districts  went  Populist.  In  the  country 
at  large,  the  Democrats  gained  the  Presidency  and  both 
houses  of  Congress.  But  Weaver  i)olled  over  a  million 
popular  votes  and  gained  22  electoral  votes. 


During  the  next  few  years,  economic  conditions  great¬ 
ly  favored  the  growth  of  dissent.  The  most  disastrous 
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panic  in  our  history  occurred  in  1893,  and  was  followed 
by  a  general  depression,  unusually  prolonged  and  severe. 
Prices,  already  at  the  lowest  point  of  the  century  up  to 
that  time,  continued  to  drop  until  near  the  close  of  the 
decade,  farm  products  going  lowest.  Wheat  went  below 
fifteen  cents  a  bushel  on  the  farm,  and  cotton  below  five 
cents  a  pound.  This  was  clearly  below  the  cost  of  pro¬ 
duction  ;  hence  the  farmers  sank  more  deeply  in  debt,  and 
the  dollars  in  which  their  debts  were  measured  grew  still 
larger  in  terms  of  their  products.  Tenancy  increased. 
Credit  accounts  were  so  reduced  that  many  commodities 
formerly  regarded  as  necessities  became  luxuries,  either 
dispensed  with  altogether  or  indulged  but  rarely.  The 
poor  of  the  towns  and  cities,  where  unemployment  be¬ 
came  distressing,  were  no  better  off. 

The  divisions  within  the  national  Democracy  made  it 
impossible  for  the  Federal  government  to  offer  any  sub¬ 
stantial  relief.  Despite  the  strenuous  efforts  of  Presi¬ 
dent  Cleveland  to  obtain  a  lowering  of  the  tariff,  the  pro¬ 
tected  interests  were  able  to  so  mutilate  the  bill  that  it 
was  little  improvement  over  the  one  which  it  supplanted. 
Cleveland  refused  to  sign  it,  permitting  it  to  become  a 
law  without  his  signature.  The  act  of  1890  providing  for 
limited  use  of  silver  for  enlarging  the  circulating  medium 
was  repealed  and  no  measure  of  relief  in  this  pressing 
field  was  provided.  Efforts  to  pass  a  free-coinage  bill 
failed,  meeting  almost  as  much  opposition  in  Democratic 
ranks  as  in  Republican.  Cleveland  was  a  “sound  money” 
man,  and  had  no  adequate  plan  as  a  substitute  for  silver 
or  greenbacks.  As  the  world’s  gold  supply  was  not  in¬ 
creasing  at  that  time  in  proportion  to  the  output  of  goods 
and  the  demands  of  trade,  some  scheme  for  enlarging  the 
currency  beyond  that  which  the  existing  system  admit¬ 
ted  was  obviously  needed,  though  it  is  still  a  question 
whether  a  resort  to  unlimited  coinage  of  silver  would 
have  been  a  proper  remedy.  At  any  rate  it  seemed  to 
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offer  a  hope  to  the  toiling  masses.  It  was  naturally  op¬ 
posed  by  the  creditor  class.  As  the  economic  depression 
spread  its  gloom  into  the  ranks  of  the  lesser  business 
classes,  the  spirit  of  dissent  likewise  spread,  and  with  it 
the  dissatisfaction  with  the  policies  (or  lack  of  policies) 
of  the  major  parties. 

In  a  number  of  by-elections  in  Georgia  during  1893, 
safe  Democratic  majorities  of  the  year  before  were  turned 
into  Populist  victories.  The  Democrats  became  thorough¬ 
ly  alarmed.  A  council  of  war  was  held  in  Atlanta,  as  a 
result  of  which  Governor  Northen  sent  a  note  to  Presi¬ 
dent  Cleveland  describing  the  deplorable  conditions  in 
the  state  and  the  ominous  political  reverses,  and  begging 
him  to  make  some  public  statement  “as  to  the  proper 
policy  to  be  pursued  by  Congress  upon  questions  affecting 
the  stringency  of  the  times  and  the  needs  of  the  people.” 
As  a  matter  of  fact  Cleveland  had  no  constructive  policy 
other  than  tariff  reduction,  and  that  would  not  have  been 
sufficient  by  any  means  even  if  he  had  been  able  to  induce 
Congress  to  give  it  a  fair  trial.  Cleveland  was  doubtless 
honest  in  his  purposes  and  innocent  of  the  charges  that 
he  was  “in  league  with  the  Money  Power.”  He  was  un¬ 
consciously  influenced  no  doubt  by  the  prevailing  senti¬ 
ment  in  his  home  section  (the  East),  and  viewing  the 
situation  from  the  angle  of  his  section  with  little  appreci¬ 
ation  of  actual  conditions  in  the  South  and  West,  his 
judgment  was  naturally  warped.  In  his  reply  to  Northen, 
for  example,  he. declared  that  he  would  not  favor  any 
measure  which  would  bring  about  “a  shrinkage  in  the 
purchasing  power  of  the  dollar.”  He  seems  not  to  have 
realized  that  the  purchasing  power  had  been  expanding 
for  a  generation,  and  that  this  had  been  a  growing  hard¬ 
ship  upon  those  classes  who  were  least  able  to  bear  it. 

The  failure  of  the  Democratic  administration  in  Wash¬ 
ington  to  provide  adequate  measures  of  relief  for  the  dis- 
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tressful  conditions  was  reacting  strongly  in  favor  of  the 
Populists.  The  record  of  the  Georgia  legislature  had 
been  little  more  satisfactory  to  dissenters  than  that  of 
Congress.  “Two  years  ago,”  said  Watson  in  the  opening 
speech  of  the  Populist  state  convention  of  1894,  “we  were 
fed  upon  the  ambrosia  of  Democratic  expectations.  To¬ 
day  we  are  gnawing  the  cobs  of  Democratic  reality.”  In 
addition  to  their  former  demands,  the  Populists  now 
called  for  a  state  income  tax.  They  selected  Judge  James 
K.  Hines  to  oppose  W.  Y.  Atkinson  for  the  governorship. 
The  election  was  like  the  preceding  one  except  more  so — 
and  except  for  the  remarkable  Populist  gains.  After 
considerable  study  of  the  available  evidence,  the  writer 
is  convinced  that  with  a  fair  election  and  count  the  Popu¬ 
lists  would  have  carried  the  state.  On  the  face  of  the  re¬ 
turns  they  polled  44.5  per  cent,  of  the  vote,  carried  46 
counties,  elected  47  representatives  and  five  senators.  In 
the  country  at  large,  they  polled  a  million  and  a  half 
votes,  elected  six  United  States  Senators,  seven  Congress¬ 
men,  153  state  senators,  and  315  representatives.  The 
Democrats  lost  control  of  both  houses  of  Congress,  the 
Populists  forming  a  balance  of  power  in  the  Senate. 

It  was  becoming  evident  that  the  two  old  parties  could 
not  go  on  indefinitely  in  their  existing  state  of  confusion 
and  uncertainty,  dodging  the  great  issues  of  the  day,  seek¬ 
ing  to  hold  all  shades  of  opinion  and  interest  with  ambig¬ 
uous  promises  and  appeals  to  sentiment  and  tradition 
while  genuine  grrievances  went  unrelieved.  It  was  like¬ 
wise  evident  that  the  national  Democracy,  despite  its  pow¬ 
erful  hold  upon  the  South,  could  not  continue  to  flout  that 
section  and  take  its  vote  for  granted.  The  Cleveland 
Democracy  represented  a  coalition  between  the  creditor 
and  commercially  dominant  East  and  the  agrarian  and 
debtor  South,  the  latter  occupying  a  distinctly  subordinate 
position.  Republicanism  represented  an  alliance  of  the 
industrial  and  creditor  East  with  the  agrarian  and  debtor 
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West.  It  was  obvious  that  under  existing  circumstances 
the  South  and  West  might  both  hope  to  gain  by  a  break¬ 
ing  up  of  the  old  alignments  and  the  formation  of  a  new 
union  of  West  and  South.  This  largely  explains  the  party 
revolution  of  1896.  Whether  the  change  would  have 
been  effected  had  it  not  been  for  the  pressure  of  Populism, 
however,  may  well  be  questioned.  Populism  was  at  once 
a  “menace”  and  a  promise.  It  was  breaking  the  Repub¬ 
lican  hold  upon  the  West  and  endangering  the  Democratic 
hold  upon  the  South.  If,  on  the  other  hand,  the  national 
Democracy  could  swallow  the  new  party,  it  might  save 
itself  in  the  South  and  gain  sufficient  strength  in  the 
West  to  come  out  triumphant.  The  crucial  point  would 
be  the  Northcentral  states,  partly  still  agrarian  but  rap¬ 
idly  becoming  industrial.  And  they  decided  the  issue. 

When  the  Democrats  nominated  Bryan  on  a  Populistic 
platform  they  sealed  the  doom  of  the  People’s  Party,  al¬ 
though  they  did  not  effect  its  immediate  death.  A  consid¬ 
erable  element  among  the  Populists,  known  as  the  “mid¬ 
dle-of-the-roaders,”  questioned  the  sincerity  and  hon¬ 
esty  of  the  new  Democracy.  Its  “fusion”  looked  like  a 
Jonah-and-the-whale  proposition.  It  had  placed  a  New 
England  national  banker  on  the  ticket  with  Bryan,  and 
when  the  Populists  offered  to  accept  Bryan  but  urged 
that  Watson  be  substituted  for  Sewall  as  running  mate,  it 
had  turned  a  deaf  ear. 

The  South  furnished  greater  opposition  to  fusion  than 
did  the  West.  In  the  former  the  new  party  was  engaged 
in  a  struggle  for  local  reforms  which  it  was  unwilling  to 
abandon.  Then  too,  the  “third  party”  there  was  really  a 
second  party  so  far  as  the  great  mass  of  white  voters 
were  concerned ;  and  to  abandon  it  might  mean  a  return 
to  the  political  stagnation  of  the  eighties.  And  finally, 
like  all  great  popular  movements.  Populism  had  brought 
to  the  fore,  along  with  its  more  conscientious  leaders,  a 
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host  of  hungry  office-seekers  who  were  anxious  to  con¬ 
tinue  the  light  for  the  loaves  and  fishes. 

Thus  in  Georgia,  as  in  other  Southern  states,  ‘‘fusion 
failed  to  fuse,”  at  least  for  a  time.  The  state  campaign 
of  1896  was  almost  as  hotly  contested  as  that  of  1894. 
The  People’s  Party  this  time  embraced  the  prohibition 
movement  and  made  Seaborn  Wright  its  standard  bearer. 
It  also  continued  its  war  upon  the  machine  and  its  de¬ 
mands  for  economic  reform.  But  the  results  showed  that 
its  force  was  waning.  It  lost  11,000  votes  from  its  total 
in  1894,  and  carried  fifteen  fewer  counties.  The  party 
continued  to  put  out  a  state  ticket  until  1902,  but  its 
strength  continued  to  dwindle. 

But  Populism  did  not  die  with  the  People’s  Party.  It 
has  never  ceased  to  be  a  vital  force  in  the  politics  of  the 
state.  To  many  of  the  old  guard  no  doubt  it  came  to 
mean  little  more  than  a  personal  attachment  for  Watson 
and  other  leaders.  To  a  great  many  others,  however,  it 
meant  a  life-long  fight  for  the  rights  of  the  plain  people. 
With  the  rise  of  a  new  generation  and  the  growth  of  an 
urban  working  class,  factional  divisions  have  become 
much  more  complex.  Unfortunately  the  popular  cause 
has  too  often  been  confused  by  cross  currents  of  race  and 
religious  prejudice,  issues  have  been  obscured  by  person¬ 
alities  ;  but  progress  has  been  made  toward  the  correction 
of  old  grievances. 

It  was  rather  from  a  stroke  of  fortune  than  from  the 
work  of  politicians  that  prices,  credit  and  business  con¬ 
ditions  rebounded  from  their  nadir  in  the  nineties.  The 
discovery  of  new  supplies  of  gold  in  Alaska  and  South 
Africa  about  1897,  together  with  the  perfection  of  the 
cyanide  process  of  gold  extraction,  resulted  in  a  great  in¬ 
crease  in  the  world’s  output  of  the  yellow  metal,  and  hence 
relieved  the  gold  famine.  The  Spanish-American  War 
brought  new  issues  of  government  bonds  and  new  issues 
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of  bank  notes.  The  volume  of  money  increased;  prices 
rose.  The  long  winter  of  economic  adversity  gave  place 
to  the  spring  of  reviving  prosperity. 

The  Federal  Reserve  banking  system  has  helped  some¬ 
what  to  stabilize  credit  conditions;  its  provisions  for 
farmers’  loans,  while  very  inadequate,  seem  to  be  a  step 
in  the  right  direction.  But  the  fundamental  problems  of 
money,  prices  and  credit  remain  to  be  solved.  The  lien 
system  remains,  though  it  has  become  less  common  and 
the  exorbitant  differences  between  cash  and  credit  prices 
have  largely  disappeared.  Taxation  is  more  equitably 
distributed  than  formerly.  The  demands  for  a  Federal 
income  tax,  popular  election  of  Senators,  rural  free  deliv¬ 
ery,  postal  savings  banks,  better  roads  and  schools,  gen¬ 
eral  primaries  under  state  supervision,  abolition  of  the 
convict  lease  system,  and  prohibition  have  been  realized. 
The  abuses  of  railroads  and  other  corporations  have  been 
mitigated  perhaps,  but  not  cured.  Thus  the  popular 
awakening  of  the  nineties,  though  it  did  not  solve  all  the 
problems  with  which  it  was  concerned,  at  least  was  not  in 
vain. 


A  SPANISH  SETTLEMENT  IN  CAROLINA,  1526. 

By  J.  G.  Johnson,  M.  A. 

University  of  Georgia. 

During  the  sixteenth  century  Espahola,  the  name 
given  to  the  island  of  Haiti  by  Columbus,  was  the  center 
from  which  numerous  expeditions  sailed  to  the  lands  lying 
to  the  south,  west,  and  north,  on  their  errands  of  discov¬ 
ery,  exploration,  conquest,  and  colonization.  That  the 
early  attempts  at  planting  colonies  on  the  Atlantic  main¬ 
land  were  unsuccessful  does  not  detract  from  their  inter¬ 
est.  Long  before  the  English  undertaking  on  Roanoke 
Island  had  ended  in  tragedy,  thriving  Spanish  colonies 
existed  far  to  the  north  of  St.  Augustine.  To  San  Felipe 
on  Port  Royal  Sound  came  Spanish  soldiers  and  farmers 
in  1566,  to  be  followed  soon  afterward  by  Jesuit  and  Fran¬ 
ciscan  missionaries.  This  settlement  existed  until  1686, 
but  exactly  forty  years  before  its  establishment  Spaniards 
from  Espahola  founded  San  Miguel  de  Guadalpe,  near 
the  present  dividing  line  of  the  two  Carolinas.  It  is 
highly  interesting  to  note  that  negro  slaves  were  first 
introduced,  not  in  Virginia,  but  in  Carolina.  Likewise 
the  first  recorded  instance  of  shipbuilding  on  the  coasts  of 
what  is  now  the  United  States  occurred  at  or  near  the 
mouth  of  Cape  Fear  River. 

In  1520  there  lived  in  Espahola  one  Lucas  Vasquez  de 
Ayllon  who  was  known  widely  as  the  licentiate  Ayllon  by 
the  Spanish  chroniclers  of  the  period.  He  had  gone  to 
the  Indies  with  Ovando  in  1502.^  Early  in  1520  he  went 
to  Cuba  as  a  commissioner  from  the  Audiencia  of  Santo 
Domingo,  the  object  of  his  errand  being  to  attempt  to 
allay  the  wrath  of  Governor  Velasquez  of  that  island, 
who  was  at  that  time  fitting  out  an  expedition  to  proceed 
against  Cortes  in  Mexico.  Ayllon  protested  against  the 
activities  of  Narvaez,  the  leader  of  the  expedition,  but  to 

1  G6mara.  La  kittoria  gmtnU  de  lae  India*  (AnTcri,  1B64),  lib.  Ui.  cmp. 


340 


J.  G.  Johnson 


no  avail.2  Four  years  later  we  hear  of  him  as  one  of 
the  auditors  of  Espahola,  and  “though  possessed  of 
wealth,  honors,  and  domestic  felicity,  aspired  to  the  glory 
of  discovering  some  new  land,  and  making  it  the  seat  of 
a  prosperous  colony.”  It  is  most  probable  that  he  was 
inspired  by  the  successes  of  Cortes  in  Mexico,  and  filled 
with  zeal  to  win  honor  for  himself  and  a  principality  for 
Spain  in  the  “Northern  Mystery.”  Notwithstanding  these 
martial  ambitions  he  possessed  none  of  the  attributes  of 
the  adelantado  or  conquistador.  He  was  a  man  of  no 
mean  order  of  intelligence,  but  according  to  a  contempo¬ 
rary  who  was  also  a  personal  acquaintance,  he  had  never 
“donned  a  corselet  or  borne  a  sword  to  earn  his  wages 
therewith.”* 

As  early  as  December,  1520,  Ayllon  had  fitted  out  a 
caravel,  and  under  the  command  of  Francisco  Gordillo, 
dispatched  it  to  the  north  with  instructions  to  proceed 
until  the  mainland  was  reached.*  After  some  time  this 
vessel  fell  in  with  another  commanded  by  Pedro  de 
Quexos,  who  had  been  sent  to  capture  cannibalistic  Caribs 
to  sell  as  slaves.  Quexos  was  returning  unsuccessful  but 
decided  to  sail  north  with  Gordillo,  hoping  to  fill  his  hold 
with  Indians  from  the  continent.  In  June,  1521,  driven 
before  a  gale,  they  reached  the  mainland  in  latitude  33* 
30'  at  the  mouth  of  a  river  which  they  called  St.  John 
Baptist.*  The  region  was  called  Chicora  by  the  Indians. 
At  first  the  natives  stood  amazed  at  the  floating  appari¬ 
tions,  but  became  terror-stricken  and  fled  when  a  party 

t  Herrera.  Deaeripeion  de  loa  Indiat  OeeidantaUa.  ,  .  (Madrid,  172C), 
Dee.  ii,  lib.  eii.  cap.  W. 

t  Oriedo.  Hiatoria  ganaral  y  natural  da  laa  Indiaa.  .  .  (Madrid,  18S1>18S6), 
toL  til,  Hb.  zzzTii. 

4  Shea  in  Narrativa  and  Critical  Hiatory  of  Amariea  (New  York,  1884- 
1887),  Tob  II.  238;  Nayarrete,  Coleeeion  da  laa  viagea  y  deaeubrimiantoa.  .  . 
(Madrid,  1826-1837),  toI.  Ill,  69-71. 

6  AeeordinK  to  the  account  of  ()uezoe  they  made  a  landfall  at  33*  SO' 
(Narrativa  and  Critical  Hiatory,  II,  239),  but  the  points  touched  are  placed  at 
16*,  36*.  and  37*  in  Coleeeion  da  doeumantoa  ineditoa.  .  .  (Pacheco  y  Cardenas) 
(Madrid.  1864-1884),  XXII.  However,  the  reckoninys  of  that  day  were  ez- 
tremely  inaccurate.  No  river  of  considerable  sise  enpties  into  the  sea  at  88*  SO'. 
The  probability  is  that  they  reached  Winyah  Bay  into  which  the  Peedee  and 
Black  Rivers,  as  well  as  several  inconsiderable  streams,  empty. 
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of  Spaniards  landed  and  approached  them.  The  visitors 
finally  won  their  confidence  by  a  display  of  gifts.  Taking 
possession  of  the  land  in  the  name  of  the  king  of  Spain, 
the  Spaniards  crossed  over  the  bay  and  explored  the  in¬ 
terior  for  some  distance.* 

Having  examined  the  region  and  conceived  a  favorable 
impression  of  it,  the  Spaniards  decided  to  return  to  Es- 
panola.  Before  setting  forth  they  beguiled  150  natives 
into  going  on  board  the  ships,  and  although  it  was  in 
direct  contradiction  to  Ayllon’s  orders,  lifted  their  an¬ 
chors  and  sailed  away  with  the  intention  of  selling  the 
captives  into  slavery  when  they  reached  the  Indies.  When 
apprised  of  this  outrage  Ayllon  was  filled  with  indigna¬ 
tion  and  brought  the  case  before  a  commission  presided 
over  by  Diego  Columbus.  As  a  result  the  Indians  were 
set  free  on  the  island  of  Espanola.  One  of  the  former 
captives  who  was  possessed  of  considerable  shrewdness, 
as  his  later  exploits  show,  was  converted  and  baptized 
under  the  name  of  Francisco  Chicora. 

Accompanied  by  Francisco,  Ayllon  now  hastened  to 
Spain  to  obtain  permission  to  colonize  Chicora.''  Here 
he  met  and  was  assisted  by  the  eminent  Spanish  histo¬ 
rians,  Oviedo  and  Peter  Martyr.*  It  was  now  that  Fran¬ 
cisco  Chicora  came  into  prominence.  As  a  spinner  of  ex¬ 
traordinary  stories  history  does  not  record  his  superior. 
Considering  the  credulity  of  his  audience  one  can  under¬ 
stand  how  the  quick-witted  but  homesick  savage  perceived 
a  method  of  ending  his  forced  exile  by  exciting  the  curi¬ 
osity  and  cupidity  of  the  Spaniards.  He  recounted  tliat 
in  his  country  the  natives  were  white,  that  the  kings  and 
queens  were  giants — elongated  in  their  youth  by  rubbing 
their  bodies  with  ointments  concocted  from  strange  herbs 

6  Shea  in  Narrativ  and  Critieal  Hiatom,  II,  2S8:  ef.  Lowery,  Tha  Spanitk 

Settlement*  within  the  preeent  limita  of  the  Unitod  S'otee,  166. 

7  Colteeion  da  dotumentoa  inadUoa,  XXXV,  241. 

8  Barcia.  Enaayo  tKronologieo  para  la  kiatoria  general  da  la  Florida.  .  . 
(Madrid.  1728).  a&o  1626. 
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— ^then  stretched  like  wax  until  they  were  of  enormous 
height.  He  also  told  of  a  race  of  men  in  Chicora  with 
marvellously  long  tails;  that  they  bored  holes  through 
their  seats  through  which  the  tails  dangled  when  they 
were  seated that  the  people  of  Chicora  made  cheese  from 
the  milk  of  their  women;  that  deer  were  kept  in  enclos¬ 
ures  and  sent  out  with  shepherds.^®  Regarding  the  giant 
king  of  Chicora,  Peter  Martyr  says ; 

“They  are  governed  by  a  king  of  gigantic  size,  called  Datha, 
whose  wife  is  as  large  as  himself.  They  have  five  children.  In 
place  of  horses  the  king  is  carried  on  the  shoulders  of  strong  young 
men,  who  run  with  him  to  the  different  places  he  wishes  to  visit. 
...  I  now  come  to  a  point  which  will  appear  incredible  to  your 
excellency.  You  already  know  that  the  ruler  of  this  region  is  a 
tyrant  of  gigantic  size.  How  does  it  happen  that  only  he  and  hia 
wife  have  attained  this  extraordinary  size?  No  one  of  their  sub¬ 
jects  has  explained  this  to  me,  but  I  have  questioned  the  above- 
mentioned  licenciate  Ayllon,  a  serious  and  responsible  man,  who 
had  his  information  from  those  who  had  shared  with  him  the  cjst 
of  the  expedition.  I  likewise  questioned  the  servant  Francisco,  to 
whom  the  neighbors  had  spoken.  Neither  nature  nor  birth  has 
given  these  princes  the  advantage  of  size  as  an  hereditary  gift; 
they  have  acquired  it  by  artifice.  While  they  are  still  in  their 
cradles  and  in  charge  of  their  nurses,  experts  in  the  matter  are 
called,  who  by  the  application  of  certain  herbs,  soften  their  young 
bones.  During  a  period  of  several  days  they  rub  the  limbs  of  the 
child  with  these  herbs,  until  the  bones  become  as  soft  as  wax. 
They  rapidly  bend  them  in  such  wise  that  the  infant  is  almost 
killed.  Afterwards  they  feed  the  nurse  on  foods  of  a  special  vir¬ 
tue.  The  child  is  wrapped  in  warm  covers,  the  nurse  gives  it  her 
breast  and  revives  it  with  her  milk,  thus  gifted  with  strengthening 
properties.  After  some  days  of  rest  the  lamentable  task  of  stretch¬ 
ing  the  bones  is  begun  anew.  Such  is  the  explanation  given  by 
the  servant,  Francisco  Chicorana.'’ti 

Cortes  had  found  immense  wealth  in  Mexico,  and  with¬ 
in  a  few  years  Pizarro  was  to  win  untold  treasure  in 
Peru.  Eldorado,  the  Seven  Cities  of  Cibola,  the  country 
of  the  Amazons, — all  these  and  more  were  firing  the 
imaginations  of  adventurous  Spaniards.  The  “Northern 
Mystery”  was  again  beginning  to  beckon,  and  not  even 
the  tragedy  of  Ponce  de  Leon  could  diminish  the  lust  for 
treasure  and  adventure. 

9  Navarrcte.  Colteeion,  toI.  iii.  158 ;  Herrera.  Deteriveion  dt  las  Indies 
Oeeidentales.  Dec.  ii.  lib.  x.  cap.  vl:  Bareia,  Ensaj/oehronologieo,  mho  1520. 

10  Gomara,  La  kistoria  general  dc  las  /tidiaaT^Z-XS. 

11  Peter  Martyr,  De  Orbe  Novo.  EnslUb  translation  by  F.  A.  MaeNutt. 
(New  York.  1912).  II.  269-269. 
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Ayllon  experienced  no  difficulty  in  persuading  Charles 
V  to  confer  upon  him  the  title  of  adelantado^*  which  was 
usually  borne  by  early  Spanish  frontier  governors  and 
conquerors.  He  was  granted  permission  to  plant  a  col¬ 
ony  in  Chicora  but  the  stipulation  was  that  he  should  do 
so  at  his  own  expense.  According  to  the  cedula  he  was 
to  start  the  expedition  in  1524,  but  finding  preparations 
lagging  behind,  an  extension  of  time  was  granted.  In 
the  agreement  Ayllon  bound  himself  to  make  every  pro¬ 
vision  for  the  welfare  of  the  proposed  colony.  Mission¬ 
aries  and  surgeons  were  to  be  transported  thither  to  look 
after  the  physical  and  spiritual  well-being  of  the  colon¬ 
ists  ;  agriculture  was  to  be  encouraged,  and  captives  were 
to  be  purchased  from  the  Indians  to  be  used  in  cultivating 
the  farms  of  Chicora. 

Ayllon  now  returned  to  Espanola  where  he  busied 
himself  with  preparations  for  the  undertaking.  During 
the  delay  Quexos  was  again  sent  to  the  continent,  this 
time  with  two  caravels,  to  explore  the  coast,  take  posses¬ 
sion  of  the  land  for  Spain,  and  bring  back  several  Indians 
to  be  trained  as  interpreters.  He  fulfilled  the  mission  and 
increased  the  enthusiasm  by  displaying  a  small  quantity 
of  gold,  silver,  and  pearls  which  he  had  obtained  in  Chi¬ 
cora.** 

It  was  not  until  June,  1526,  that  Ayllon  was  ready 
to  set  out  with  his  colonists.  Considering  numbers  and 
equipment  it  was  a  more  formidable  array  than  that 
which  had  already  conquered  Mexico,  or  that  other  which 
was  shortly  to  overthrow  the  Inca  in  Peru.  Seven  ves¬ 
sels,  600  men  and  women,  among  whom  were  several 
slaves,  and  83  horses  made  up  the  expedition. 


12  Coiceeton  d»  doeumentot  inedUot,  XXII,  79. 
IS  Bkrcia.  Entayo  ekronologieo,  afio  1624. 
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Reaching  the  mainland  north  of  the  peninsula  of  Flor¬ 
ida  the  Spaniards  proceeded  up  the  coast  until  they  came 
to  the  mouth  of  a  river  in  33*  40',^^  which  Ayllon 
called  the  Jordan  for  one  of  his  captains.  In  all  probabil¬ 
ity  this  river  was  the  Cape  Fear,  as  it  is  the  only  stream 
of  considerable  size  emptying  into  the  sea  near  that  lati¬ 
tude.  At  this  time  a  serious  accident  befell  the  party 
when  one  of  the  ships  with  a  large  quantity  of  provisions 
sank  in  the  river,  but  not  before  the  passengers  and  crew 
had  been  rescued.  To  replace  this  vessel  a  gabarra,  an 
open  boat  propelled  by  sails  or  oars,  was  constructed.^^ 

Exploring  parties  were  sent  out  by  water  and  land  to 
seek  a  more  desirable  site  for  a  settlement.  It  was  now 
that  a  second  catastrophe  overtook  the  expedition,  namely 
the  desertion  of  Francisco  Chicora,  who  made  his  way 
through  the  forests  to  his  own  people.  After  a  few  days 
one  of  the  parties  returned  and  reported  the  discovery 
of  a  more  suitable  site.  Whereupon  the  entire  expedition 
moved  down  the  coast  forty  or  forty-five  leagues  until 
they  came  to  another  river  which  they  called  the  Guadalpe. 
Here  the  settlement  of  San  Miguel  de  Guadalpe  was 
founded.  Doubtless  the  river  was  the  Santee  and  the 
settlement  was  established  at  or  near  its  mouth.^*  A 
plentiful  supply  of  fish  was  found  in  the  river  and  the 
Indians  were  peaceable,  but  nevertheless  the  settlement 
soon  went  to  pieces.  When  winter  came  on  many  died  of 


14  Hcrrerm.  Deteripeion  d*  la*  India*  OeeidantaU*,  Dec.  ill.  lib.  Till.  cap. 

▼UL 

15  Navarrete,  Coteeeion,  rci.  lii,  7S. 

16  There  U  tome  disaKreement  as  to  where  the  settlement  was  established. 
Lowery,  Spani*h  S*tUem*nt*.  166,  suKKCSts  the  Peedee.  Shea  in  Narrativ*  and 
Critical  Hiatory,  II,  286,  seems  to  think  that  the  settlement  was  north  of  Cape 
Hatteras.  However,  the  most  definite  evidence  is  found  in  Oviedo,  His^orta 
g*n*ral  .  .  .  ,  628,  where  it  is  said  that  the  resion  "esti  en  treynta  4  tree  sradoa 
para  arriba.”  An  examination  of  a  map  of  the  South  Car^ina  coast  reveals 
the  fact  that  the  Santee  empties  into  the  sea  a  little  above  88.*  The  early 
seocrapher,  L6pex  de  Velasco,  in  his  Caografia  y  daaeripeion  nnivtraal  da  la* 
India*  (Madrid,  1894),  docs  not  show  the  settlement  at  all.  Hernando  Colon's 
map  (1627),  number  88  of  the  Kohl  Collection  (reproduced  in  Lowery,  SoanitK 
Settlement*.  146),  now  belonyiny  to  the  State  Department  of  the  UniM  States. 
Indicates  vayucly  the  tierra  del  lieeneiado  Ayllon,  on  the  Atlantic  coast,  seem- 
lasly  near  the  present  dividing  line  of  North  and  South  Carolina. 
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famine.  On  October  18,  1526,  Ayllon  died,  and  mutiny, 
added  to  the  scarcity  of  provisions  and  the  lack  of  dwell¬ 
ings,  brought  about  the  total  disruption  of  the  venture. 

Just  before  Ay  lion’s  death  he  designated  his  nephew, 
Juan  Ramirez,  as  his  successor,  but  as  Ramirez  was  in 
Porto  Rico,  Francisco  Gomez  assumed  command.^^  Now 
a  number  of  the  soldiers  becoming  dissatisfied,  imprisoned 
Gomez  and  the  other  officials.  In  time  Gomez  was  rescued 
and  had  the  leaders  of  the  revolt  put  to  death.  Placing 
the  body  of  Ayllon  on  the  gabarra,  which  had  been  con¬ 
structed  on  Cape  Fear  River,  the  survivors,  numbering 
150,  deserted  the  colony  and  set  out  for  Espanola.^^  On 
their  return  the  Spaniards  suffered  bitterly  from  the  cold. 
We  are  told  that  seven  froze  to  death,  and  in  such  desper¬ 
ate  straits  did  they  find  themselves,  that  Ayllon’s  body 
was  consigned  to  the  sea.^* 

Ayllon  left  his  family  in  straitened  circumstances,  as 
he  had  sunk  his  entire  fortune  in  the  Chicora  venture.** 
In  order  to  recoup  the  fallen  fortunes  of  the  family  his 
widow  and  his  son,  Lucas  Vasquez  Ayllon,  attempted  to 
secure  an  extension  of  the  patent  for  themselves.*^  The 
extension  was  granted  to  the  son  but  he  failed  in  his  at¬ 
tempt  to  recruit  another  colonizing  expedition.  The  dis¬ 
appointment  undermined  his  health  and  he  died  in  Es- 
panola.** 


IT  Lowery,  Sj^nitk  Settlemewte,  167. 

18  Lowery,  loe.  eit. 

19  Oviedo,  Hiatoria  gtnaral,  vol.  iii.  lib.  zzzvii,  cap.  UL 
SO  Navarrete,  Coiccciow,  vol.  iii.  71. 

SI.  Ibid. 

SS  Bareia,  Bntayo  ehranologieo.  afio  16S6. 
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The  Formative  Period  in  Alabama  1815-1828.  By 
Thomas  Perkins  Abernethy,  Ph.D.  (Montgomery:  The 
Brown  Printing  Company.  1922.  Publication  of  the 
Alabama  State  Department  of  Archives  and  History,  His¬ 
torical  and  Patriotic  Series  No.  6) 

This  is  a  doctoral  dissertation  written  under  the  di¬ 
rection  of  Professor  Frederick  J.  Turner  of  Harvard  Uni¬ 
versity,  which  would  be  clearly  evident  even  were  it  not 
so  stated.  It  is  an  excellent  piece  of  work,  deserving  a 
better  fate  than  it  could  have  at  the  hands  of  any  state 
printers.  The  swing  of  immigration  around  the  Gulf  is 
well  set  forth.  The  labyrinthian  complications  of  terri¬ 
torial  disputes  involving  Spain,  the  United  States,  Geor¬ 
gia,  and  even  in  a  way  the  Indians;  the  physiographic 
nature  of  the  new  country;  the  immigrants  and  their 
characteristics;  the  division  of  the  territory,  the  admis¬ 
sion  of  the  two  states  of  Mississippi  and  Alabama,  and 
the  disputes  leading  up  to  their  admission ;  Indian  wars ; 
public  lands;  rivers  and  roads;  commerce  and  banks; 
relifirion,  education,  newspapers;  agriculture  and  slavery 
— all  are  given  their  proper  place  in  the  picture  to  make 
it  complete. 

In  developing  the  political  side,  the  important  part 
played  by  Georgians  in  early  Alabama  politics  is  noted. 
For  a  time  under  the  leadership  of  William  W.  Bibb,  John 
W.  Walker,  and  Charles  Tait  within  the  state,  and  William 
H.  Crawford,  Secretary  of  the  Treasury  at  Washington, 
the  Georgia  party  carried  the  day.  The  political  elements 
not  only  ranged  around  various  groups  bound  together 
because  they  came  from  Georgia,  North  Carolina  or  Vir¬ 
ginia,  but  especially  are  they  to  be  seen  growing  out  of 
the  economic  and  social  status  of  the  people.  The  strong 
sectionalism  between  the  northern  and  southern  parts  of 
the  state  is  clearly  seen  in  the  economic  situation  and  sur- 
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roundings.  The  gradual  development  of  the  small  farmer 
and  more  radical  man  into  the  Democratic  Party,  and  the 
planter  and  more  conservative  man  into  the  Whig  Party, 
the  author  promises  to  treat  further  and  explain  more 
fully  in  a  future  work. 

The  author  has  produced  this  work  out  of  a  wide 
research  in  the  available  printed  and  manuscript  sources. 
A  bibliography  with  explanations  is  included ;  as  are  also 
thirty-four  maps, prints,  and  charts,  of  considerable  value. 
There  is  no  index.  The  author’s  style  is  concise  and  clear ; 
but  now  and  then  a  few  rather  abrupt  repetitions  have 
crept  in,  as  for  example,  concerning  the  task  of  slaves  on 
pages  67  and  135.  E.  M.  C. 

Savannah  Duels  and  Duellists,  1733^1877.  (Annals 
of  Savannah,  vol.  1.)  By  Thomas  Gamble.  (Savannah: 
Review  Publishing  &  Printing  Co.,  1923.  pp.  VII,  302.) 

In  writing  this  interesting  account  of  a  by-gone  phase 
of  Savannah’s  earlier  life,  Mr.  Gamble  has  made  a  pains¬ 
taking  search  through  the  files  of  the  newspapers,  and 
other  records,  and  has  brought  to  light  a  large  number  of 
interesting  facts.  The  book  serves  not  only  as  a  record  of 
the  peculiar  customs  of  duelling,  but  as  an  illustration  of 
many  social  customs  and  conventions  of  the  period  cov¬ 
ered,  during  the  latter  part  of  which  these  customs  were 
slowly  changing,  and  the  practice  of  duelling  was  slowly 
dying  out.  “Duelling  came  into  Georgia  with  the  first 
settlers  from  England  as  an  accepted  element  of  the  social 
code.  Among  the  army  men  who  soon  came  to  its  shores 
were  unquestionably  those  who  had  participated  in  duels 
either  as  principles  or  seconds.  It  was  an  age  when  few 
questioned  the  propriety  of  settling  personal  affairs  of 
honor  at  the  point  of  the  sword,  or  with  bullets  from  a 
brace  of  pistols.” 
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A  fatal  duel  was  fought  at  least  as  early  as  1740,  seven 
years  after  the  founding  of  the  colony.  Inasmuch  as  Ogle¬ 
thorpe  himself,  according  to  Boswell,  in  conversation  with 
Doctor  Johnson,  Goldsmith,  and  Boswell,  asserted  a  man’s 
right  to  defend  his  honor,  it  seems  probable  that  the 
General  made  no  definite  effort  to  prevent  duelling  among 
his  officers,  though  it  is  not  known  that  he  himself  fought. 
Button  Gwinnett,  signer  of  the  Declaration  of  Independ¬ 
ence,  was  one  of  the  Revolutionary  notables  who  lost  his 
life  in  response  to  the  “code  of  honor.”  In  1826-27  the 
Savannah  Anti-Duelling  Association  was  organized,  but 
in  spite  of  its  efforts  the  custom  died  hard,  and  the  last 
fatal  duel  on  record  in  Savannah  was  not  fought  until 
1870. 

Two  especially  interesting  chapters  treat  of  “James 
Jackson,  Chief  of  Savannah  Duellists,”  and  “The  Tatt- 
nalls.  Congressman  and  Commodore.”  “Political  Feuds 
and  Resulting  Duels”  shows  the  ease  with  which  the  bit¬ 
ter  political  quarrels  of  our  early  days  developed  into 
personal  quarrels  which  could  be  settled  only  by  recourse 
to  the  pistol  or  the  sword.  Some  interesting  side-lights 
are  thrown  on  the  Burr-Hamilton  duel,  and  in  connection 
with  many  local  quarrels  much  interesting  information 
is  brought  out  concerning  men  prominent  in  Georgia  his¬ 
tory.  In  connection  with  the  challenging  of  Israel  K. 
Tefft,  a  brief  account  is  given  of  the  founding  of  the  Geor¬ 
gia  Historical  Society  through  the  efforts  of  Tefft,  Dr. 
Arnold,  and  Bishop  Stevens.  The  same  chapter  has  an 
interesting  description  of  the  invaluable  library  of  A.  A. 
Smets,  containing  many  priceless  books,  early  products  of 
the  first  printing  presses,  and  medieval  manuscripts,  and 
of  the  ever  to  be  lamented  dispersal  of  this  collection. 

The  work  is  copiously  indexed.  It  is  issued  as  the  first 
volume  in  a  projected  series  of  “Annals  of  Savannah,” 
future  volumes  of  which  will  deal  with  other  phases  of 
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the  life  and  customs  of  the  people  of  Savannah  in  early 
days.  Mr.  Gamble  is  to  be  congratulated  on  the  success 
of  his  painstakins:  interest  in  making  available  for  per¬ 
manent  preservation  so  many  facts,  which  otherwise 
would  remain  forgotten,  illustrative  of  the  early  life  of 
Georgia.  C.  S.  T. 


EDITORIAL  NOTE 

The  supply  of  the  Quarterly  for  September,  1922 
(Vol.  VI,  No.  3),  is  practically  exhausted,  and  the  editors 
wish  to  obtain  as  many  copies  as  possible  of  that  number. 
If  any  members  of  the  Society  who  are  not  binding  the 
Quarterly  or  do  not  endeavor  to  keep  their  files  complete, 
have  copies  of  the  number  referred  to,  and  will  send 
them  to  the  Managing  Editor,  Savannah  Public  Library, 
the  courtesy  will  be  very  highly  appreciated,  as  copies 
are  frequently  requested  by  libraries  where  it  is  impor¬ 
tant  that  complete  files  of  the  Quarterly  should  be  avail¬ 
able. 
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